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TO:		Commissioner Robert Goldstein and members of the Public Health Council  
 
FROM:           Elaine Fitzgerald Lewis, DrPH 
Director, Bureau of Family Health and Nutrition 
 
SUBJECT:	Proposed Regulation: 105 CMR 272.000 - Standards Regulating the Care of Infants Identified as being Affected by Prenatal Substance Exposure. (Pre-Comment)   
 
DATE:		April 8, 2026   
 
The purpose of this memorandum is to provide the Public Health Council (PHC) with information on a newly proposed regulation: 105 CMR 272.000 –  Standards Regulating the Care of Infants Identified as being Affected by Prenatal Substance Exposure. 
  
I. Introduction  
 
This regulation implements the provisions of M.G.L. c. 111, §§110D, and 110E, as updated by Chapter 285 of the Acts of 2024, An Act Relative to Treatments and Coverage for Substance Use Disorder and Recovery Coach Licensure (the Act). This legislation provides a new framework for the Department to assess and support the experiences and needs of infants with prenatal substance exposure and their families. The Department is tasked with promulgating requirements for health care providers involved in this care. These standards are designed to ensure that infants with prenatal substance exposure and their families receive high-quality, trauma-informed care. Additionally, this regulation provides for confidential data collection in a form and manner consistent with the reporting requirements under the federal Child Abuse Prevention and Treatment Act. 
 
This regulation marks a major shift in the treatment of birthing people with substance use disorder and infants with perinatal substance exposure. Prior to the passage of the Act, the Department of Children and Families (DCF) regulations required health care providers to file a report of abuse and neglect for every infant identified as having prenatal substance exposure. By contrast, the Act and this new regulation require providers to send a report of every infant identified as having prenatal substance exposure to the Department of Public Health. Additionally, this regulation requires that healthcare providers conduct an evaluation of the family's needs, provide referrals for appropriate treatment and services, and offer to coordinate and/or participate in a Family Care Plan. 
 
 II. Proposed Regulation 
  
This regulation promotes standardization across birth settings in the provision of care to birthing people experiencing substance disorder and infants with prenatal substance exposure. This new regulation requires providers to send a report of every infant identified as having prenatal substance exposure to the Department of Public Health. Additionally, healthcare providers are required to conduct an evaluation of the family's needs, provide referrals for appropriate treatment and services, and offer to coordinate and/or participate in a Family Care Plan that addresses physical, mental, material and socioemotional needs comprehensively. 
 
· Required Screenings for Substance Use and Substance Use Disorder: This section establishes standards for screening for substance use and substance use disorder for providers over the course of care for a perinatal patient. This section mandates health care providers screen perinatal patients at least one time during the perinatal period for substance use or substance use disorder. The section also makes clear that toxicology testing is not a substitute for screening. 
· Family Care Plan: This section requires health care providers to identify treatment and service needs if a pregnant or birthing person screens positive for substance use or substance use disorder.  This section requires health care providers to complete the following steps including: (1) conducting an evaluation of the family’s strengths and needs; (2) providing substance use counseling (3) identifying needed treatment, services and programs; and (4) making referrals to appropriate services. Additionally, this section dictates that health care providers should participate in a family care plan for each family of an infant with prenatal substance exposure and consult with the birthing person prior to sharing the family care plan with other providers. 
· Data Collection: This section requires health care providers to timely report information on infants who are identified with prenatal substance exposure to the Department. 
· Obligations of Attending Clinicians: This section allows attending clinicians to rely on standing orders to meet the requirement for screening, treatment and family care plans, as well as allowing other personnel to complete the required reporting on behalf of the attending clinician. 
· Confidentiality of Data Provided to the Department: This specifies that the data provided to or collected by the Department pursuant to this regulation are confidential. 
· Severability: This section ensures that if any section of the regulation is found to be invalid, the remainder of the regulation will still be in effect. 
 
III. Stakeholder Engagement and Anticipated Response           
While developing this proposed regulation, the Department took part in an in-depth technical assistance effort in collaboration with the National Center on Substance Use and Child Welfare. Throughout this process, the following stakeholders were engaged in an advisory capacity: 


· Members of the American College of Obstetrics and Gynecology Chapter of MA 
· Individuals who have lived experience of seeking or receiving behavioral health services or treatment prior to, during and after pregnancy 
· Representatives from the family court system 
· Child welfare organizations 
· Behavioral health professionals with expertise in providing culturally-competent care to pregnant and postpartum people.  
 
The Department also engaged with healthcare providers with expertise in prenatal substance exposure, perinatal and child health, treatment of substance use disorder, and racial equity in access to health care. This included: 
· Members of the American Academy of Pediatrics 
· Members of the American Society for Addiction Medicine 
· Social workers 
· Peer counselors 
· Recovery coaches 
· Doulas 
· Community health workers.  
 
This input was invaluable in developing the proposed language around the definition of infants with prenatal substance exposure and screening requirements. One aspect of this regulation which may solicit constructive criticism from stakeholders is the requirement that DPH collects identifiable information on birthing people with substance use disorder and infants with prenatal substance exposure. People with substance use disorder may be opposed to their information being collected and not deidentified.  
 
Direct identifiers are being collected, solely for data-matching purposes, so that the data may be incorporated into the Department’s Public Health Data Warehouse. The Department will continue to provide education around the confidentiality of our surveillance systems to engender trust amongst these stakeholders.  
 
Additionally, there may be child advocates who oppose these changes to the reporting systems. There are some stakeholders who believe that without a DCF filing for suspected abuse and neglect, some infants will be at greater risk for harm. The Department has been engaging with these stakeholders through an in-depth technical assistance process led by the National Center on Substance Use and Child Welfare. 
 
IV. Next Steps  
 
The Department intends to conduct a public comment period and hearing and will then return to the PHC to report on testimony and any recommended changes to the proposed regulation. Following final approval by the PHC at a future meeting, the Department will file the final regulation with the Secretary of the Commonwealth.   
 
The proposed language for 105 CMR 272.000 is attached to this memorandum.   
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