
150 Mass. 188 NORTH EASTERN REPORTER, 2d SERIES 

broaden the coverage, and that a personal 
injury, including one of a cumulative nature, 
is encompassed within the disability pro
visions of the statute. The personal injury 
need not be the product of a single event; 
The statutory requirements of place and 
time would be met by a showing that the 
personal injury was sustained as the result 
of ZavagIia's shoveling coal and cleaning 
school rooms in the places where he worked 
and during the hours of his work. 

[7] The decision of the appeal board,'
in so far as it is based· upon its interpreta~ 
tion of G.L. c. 3;?, § 7, is based upon. an 
error of law, which has substantially prej
udiced Zavaglia's rights. Accordingly, the 
final decree affirming the decision must be 
reversed. The decision, however, made no 
finding as to the causal connection between 
Zavaglia's work and his injury. That ques
tion must be decided by the appeal board. 
McCarthy v. Contributory Retirement Ap
peal Ed., 342 Mass. 45, 49, 172 N.E.2d 120. 
The case is to be remanded to the appeal 
board :lor further proceedings not incon
sistent with this opinion. 

So ordered. 
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Action by the Commissioner of Labor 
and Industries for declaratory relief and 
for injunction ordering the Boston Housing 

 

Authority to pny to its employees· the· rates 
of wages determined by the commissioner. 
A judge of the Superior Court, ':Toke, ].,. 
reported the case without decision. The 
Supreme Judicial Court, Cutter, ]., held~ 
inter alia, that the statute directing commis
sioner to set wage rates of housing author
ity employees requires authority to include
in its operating budgets estimated wage ex
penditures in accordance with valid wage
rate orders of commissioner, if. such budget. 
items are approved by Public Housing Ad
ministration, and PHA disapproval will re
lieve authority of necessity of compliance: 
with commissioner's orders. 

Decree in accordance with opinion .. 

I. Labor Relations PI439 

The statute relating to wages in pub~ 
lie housing projects directs the Commis
sioner of Labor and Industries to set wage 
rates of housing authority employees at no
less than 80% of wage standard prescribed 
under statute relating to wages in public 

works construction, which minimum is to. 
apply at least to each classification for 
which there is any properly comparable· 
classification of public works construction 
employees. M.G.L.A. c. 121 § 26T; c. 149-
§§ 26, 27. 

2. Labor Relations ¢::;;:I12G8, 1439 

The provision of United States Hous
ing Act requiring wages to conform to local. 
rates implies that, as to maintenance em
ployees, the wage standards generally "pre_ 
vailing in the locality" for such employees 
are to be applied, whereas, as to at least 
some classes of development employees, lo
cal wage standards in construction field are 
to govern, and such provision directs Public 
Housing Administration to determine wage
standards subsequent to a determination un
der applicable state law, but does not re-· 
quire that Administration be controlled by 
state determination. United States Hous
ing Act of 1937, § 16(2) as amended 42: 
U.S.c.A. § 1416(2). 
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3. United States ~53(9) 

The provision of United States· Hous· 
ing Act relating to limitation on dwelling
unit costs authorized Public Housing Ad
ministration to impose PHA budgetary 
supervision over each project aided by it 
as a condition of grant of annual con
tributions. United States Housing Act of 
1937, §§ 10, 15(4,5), 16(2),22 as amended 
42 U.S.CA. §§ 1410, 1415(4, 5), 1416(2), 
1421a; 42 U.S.CA. § 1435. 

4. United States ~53(9) 

Under state housing authority law Leg
islature consented to contract which Boston 
Housing Authority had made with Public 
Housing Administration which required the 
authority to s!lbmit to PHA its proposed 
annual operating budgets for each project, 
and not to incur any operating expenditures 
except in accordance with operating budget 
approved by PHA, and provided in effect 
that annual contribution should be within 
a stated maximum. M.G.L.A. c. 121 § 26I 
et seq., 26J, 26P, 26T, 26Y; United States 
Housing Act of 1937, §§ 1-30 as amended 
42 U.S.CA. §§ 1401-1430; 42 U.S.C.A. §§ 
1431-1435. 

5. United States ~53(9) 

In determining whether orders of Com
missioner of Labor and Industries requiring
Boston Housing Authority substantially to
increase its wage expense were void as to
federally aided projects, if Public Housing
Administration did not approve increased
wage rates, orders would direct authority
to make expenditures in excess of those

in approved operating budget, and such ex
cess expenditures would be a "substantial
breach" of contributions contract, entitling
PHA to demand possession of projects and
to operate them. M.G.L.A. c. 121 § 26P;
United States Housing Act of 1937, § 22
as amended 42 U.S.c.A.§ 1421a. 

See publication 'Words and Phrases 
for other judicial constructions and 
definitions. 

 
 
 
 
 
 
 

 
 
 
 
 

6. United States ~53(9) 

In determining whether orders of Com
missioner of Labor and Industries requir
ing Boston Housing Authority substantial
ly to increase its wage expense were void 
as to federally aided projects, the authority, 
acting under Public Housing Administra
tion supervision with consent of Legisla
ture, is participating in performance of 
same federal function as PHA during its 
operation of projects. M.G.L.A. c. 121 § 
26P; United States Housing Act of 1937, 
§ 22 as amended 42 U.S.CA. § 1421a. 

7. Labor Relations ~1423 

In order to avoid serious constitutional 
doubts, the statute directing Commissioner 
of Labor and Industries to set wage rates 
of public housing authority employees would 
be interpreted as not intended to require 
action by the authority in conflict with 
budgetary requirements of federal Pub
lic Housing Administration. M.G. L.A. c. 
121 § 26T. 

8. Labor Relations ¢='1439 

The statute directing Commissioner of 
Labor and Industries to set wage rates of 
housing authority employees, itself a part 
of law sanctioning contract with Public 
Housing Administration, did not require au
thority to commit a "substantial breach" of 
that contract, since Legislature presumably 
knew the existing law relating to housing 
projects receiving PHA contributions. M. 
G.L.A. e. 121 § 26T. 

9. United States ~53(9) 

The statute directing Commissioner of 
Labor and Industries to set wage rates of 
housing authority employees requires au
thority to include in its operating budgets 
estimated wage expenditures in accordance 
with valid wage rate orders of commis
sioner, if such budget items are approved 
by Public Housing Administration, and 
PHA disapproval will relieve authority of 
necessity of compliance with commissioner's 
orders. M.G.L.A. c. 121 § 26T; United 
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States Housing Act of 1937, § 16(2) as 
amended 42 U.S.C.A. § 1416(2). 

10. Labor Relations ~1451 

The potential conflict of orders of Com
missioner of Labor and Industries in set
ting wage rates for housing authority em
ployees with Public Housing Administra
tion's expenditure control over federal aid 
projects has no relevance to such orders as 
applied to projects in which there is no fed
eral participation, and hence commissioner 
was entitled to have his orders, if other
wise valid, enforced by injunction as to 
projects concerning which no PHA con
tract was in effect. M.G.L.A. c. 121 § 26T; 
United States Housing Act of 1937, § 16(2) 
as amended 42 U.S.C.A. § 1416(2). 

II. Labor Relations ~1439 

The statute authorizing Commissioner 
of Labor and Industries to set wage rates 
for housing authority employees including 
<llaborers" authorized commissioner to set 
wage rates for all lower paid employees, ex
cept as contributions contract and Public 
Housing Administration's supervision of 
wage rates may preclude such action. M.G. 
L.A. c. 121 § 26T; c. 149 §§ 26, 27. 

See publication 'Words and Phrases 
for other judicial constructions and 
definitions. 

12. Labor Relations ~1439 

A janitor is a I<laborer" within statute 
authorizing Commissioner of Labor and In
dustries to set wage rates for housing au-

I. Section 26T, as thus amended, reads in 
part, "In the development or administra
tion of a project, a housing authority 
shall furnish the commissioner '" '" * 
with a list of the classifications of work 
performed by all architects, technical en
gineers, draftsmen, technicians, laborers 
and mechanics employed therein '" '" *. 
The commissioner shall determine rates 
of wages and fees and payments to health 
and welfare plans for each such classifi
cation and shall furnish the '" '" '" au
thority with a schedule of such rates, fees 
and payments. The rates of wages and 
fees paid * '" '" to such '" '" '" 
[classes of employeesJ shall not be less 

thority employees including "laborers". M. 
G.L.A. c. 121 § 26T; c. 149 §§ 26, 27. 

13. Labor Relations ~1439 

Under statute authorizing Commis
sioner of Labor and Industries to set wage 
rates for housing authority employees at 
no less than 80% of prevailing wages in 
public works construction industry, as to 
janitors. and other nonconstruction work
ers, commissioner may use a rate of 80% .of 
prevailing wage rate of most nearly com
parable class of construction worker, giving 
due consideration 'to differences and simi
larities. M.G.L.A. c. 121 § 26T j c. 149 
§ 26. 

Raymond .F. O'Connell, Boston (Law
rence E. Cooke, Asst. Atty. Gen., with him)~ 
for plaintiff. 

Thomas B. Shea, Boston, (Paul F. Liston~ 
Boston, with him), for defendant. Ronald 
P. Corbett, Revere, for Revere Housing 
Authority, amicus curiae. 

Before WILKINS, C. J., and CUTTER, 
KIRK, SPIEGEL, and REARDON, JJ. 

CUTTER, Justice. 

The commissioner seeks dec1aratory relief 
and "an injunction ordering the * * * 
authority to pay to its employees * * * 
the rates of wages * * * determined 
by the" commissioner under G.L. c. 121, 
§ 26T (as amended through St.l960, c. 
491).' A judge of the Superior Court re-

than those determined by [the] com
missioner who shall set the rate at no 
less than eighty per cent of the prevail
ing wage in accordance with '" '" '" 
[c. 149, §§ 26, 27J. In the event that 
any * '" * authority fails to furnish 
'" '" '" saio list within two weeks 
'" '" '" [the] commissioner shall de
termine said rates * * '" fees and 
payments * * *. The department of 
labor and industries shall '" * '" have 
power to petition the court for injunc
tion or other appropriate relief against 
any * '" '" authority which fails to. 
comply '" .. *," 
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ported the case without decision. The facts 
are agreed. 

The authority (see G.L. c. 121, § 26K, as 
amended through St.1954, c. 72, §§ 1, 2) op
erates twenty-seven housing projects in 
Boston, including sixteen federally aided 
projects containing an aggregate of 10,242 
dwelling units and producing total annual 
rents of $6,446,520. On September 20, 1960, 
the commissioner asked the authority to 
supply a list of the classifications of work 
performed by the groups of employees re
ferred to in § 26T (see fn. 1, supra). The 
authority did so, and later furnished addi
tional information. On October 26, 1960, 
the commissioner determined the wage rates 
to be paid to employees in certain classifica
tions, and on April 6, 1961, made a similar 
determination with respect to two other 
classifications. A schedule of his wage rate 
determinations and of certain related Fed
eral wage rate determinations is set out in 
the margin.2 

Public Housing Administration (PHA), 
the successor of United States Housing Au-

thority (see 12 Fed.Reg. 4981), was ongl
nally created in 1937 by Pub.Law (75th 
Cong., 1st Sess.) 412, 50 Stat. 888-899, now 
found, as amended, in 42 U.S.C. §§ 1401-
1435 (1958). See 42 U.S.c. §§ 1401-1436 
(Supp. III, 1962). On June 24, 1959, the 
authority entered into a IIconsolidated an
nual contributions contract" with PHA. 
Section 407 of part two of this contract (as 
amended) requires the authority to submit 
to PHA its proposed annual operating 
budgets for each project (or on a consolidat
ed basis for all the authority's projects). 
The authority (after an initial period) may 
"not * * * incur any operating expendi
tures * * * except * * * in accord
ance with an * * * operating budget," 
approved by PH A, with certain exceptions 
110t here relevant. See § 407(H). The au
thority may submit to PHA requests for re
vision of any approved budget. The budget, 
in various respects, is clearly important in 
assisting PHA lito assure the low-rent char
acte"r of the project." The contract (part 
two, §§ 415, 418) provides in effect that the 
annual contribution shall be within a stated 
maximum.3 

2. From exhibits attached to the statement of agreed facts (and, with respect 
to columns 4 and 5 below, from information contained in the authority's brief) 
the following comparative table of the principal wage classifications discussed in 
this opinion has been prepared. 

(1) (2) (3) ( 4) (5) 
Classifications and Commissioner's Old PHA New PHA Difference 

Number of Affected Rates of rates rates between 
Employees 10/26/60 and effective effective Col. 2 and 

4/6/61 4/1/60 4/1/62 Col. 4 
5 Firemen OW HP $2.69 $2.38 $2.60 9¢ 
72 Firemen-LP 2.56 2.25 2.45 11¢ 
8 Building Contr. Lab. 2.20 2.07 2.30 -10¢ 
14 Appliance Man 2.35 2.35 2.55 -20¢ 
175 Janitors 2.20 1.93 2.12 8¢ 
2 'VoIders 3.28 No PHA rate 
1 Junior Development 

Aide 4160-4800 No PHA rate 
1 Senior Devel. Aide 480<Hl000 No PHA rate 
[The rates for carpenters, electricians, glaziers, painters. plumbers. steamfitters. 
bricklayers, cement masons, and plasterers are omitted.] 

The PHA wage rates of April 1, 1960, and the PHA rates effective April!, 1962, 
are discussed later in this opinion. See fn. 4, infra. 

3. Part two of the contract contains other 
significant provisions. Section 119 (B) 
provides that substantial "disputes con-

188 N.E.2d--101f2 

cerning prevailing wage rates or clas,; 
sifications '" '" '" shall be '" * '" 
reported to '" '" '" PH!. for decision 
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On or before August 12, 1960, PHA 
Hmade a comprehensive survey of the pre
vailing wage rates being paid by public and 
private employers in the '" '" '" Boston 
[area] to like classifications of employees 
of * * * [the) authority in order to 
determine the prevailing wage rates in 
compliance with • • * [§) 16(2) of the 
United States Housing Act as amended 
[42 U.S.c. § 1416(2) (1958»). • * * 
[O)n August 12, 1960 • • * [PHA) 
made prevailing wage rate determinations 

pursuant to • * • [§) 16(2) * • * 
and on September 1, 1960, forwarded such 
determinations to the '" '" * authority. 

'" '" '" The[se] wage rates '" '" '" were 
predicated on the survey * * *. [T)he 
'" '" '" authority paid its employees and 
is now paying its employees the wage rates 

determined by • * * [PHA) effective 
April I, 1960." PHA has not adopted the 
wage rates determined by the commissioner. 
On December 2, 19m, PHA by circular let
ter Ucautioned" all housing authorities in 
Massachusetts Hnot to exceed" the PHA 
wage rates. 

or, at the option of • • • PIlA, 
referral to the Secretary of Labor 
• • •. The decision of • • • PHA 
or the Secretary of Labor • • • shall 
be final." Section 201 requires the auw 

thority to operate each project efficient
ly and "solely for • '" • providing 
decent '" '" '" dwellings '" • • 
within the financial reach of families of 
low income." Section 202 requires pres
ervation of the "low-rent character" of 
each project. Section 205 regulates 
rents. Section 215 requires the authority 
to pay "to all '" • • maintenance la
borers and mechanics, not less than the 
'" '" '" wages prevailing in the locality 
• '" • as determined '" • '" (subse
quent to a determination under applica
ble State '" '" '" law) by '" • • 
PHA." Section 507 defines a "substan
tial breach" of the contract as including 
action by an authority in violation of § 
407 (H) by incurring "any operating eX
penditures '" '" • except pursuant 
to '" '" '" an approved operating budget 
'" • • or '" • '" total operating ex
penditures in excess of the amount tbere
for shown in an approved operating 
budget·,· "', •. " 

The total increase in the authority's oper
ating budgets due to the commissioner's
wage determinations of October 26, 1960, 
and April 6, 1961, was $286,492. These de
terminations, in most instances, are higher 
than those made by PHA (see fn. 2, supra)." 
The authority has been receiving the maxi
mum subsidy from PHA on projects aided 
by it and from the Commonwealth on proj
ects akled by the State." None of the au
thority's employees is "engaged in the con
struction of public works as distinguished 
from the development or administration of 
housing projects." The basis of the com
missioner's determinations (I is disc1Jssed 
later in this opinion. 

The authority contends that the commis
sioner's orders are void as to federally aided 
projects because (a) they impair the obliga
tibn of the authority's contract with PHA r 

(b) they invade a field which the authority 
says has been preempted by congressional 
legislation and administrative action, and 
(c) they seek to compel a breach by the 
authority of the contract with PHA. The 
authority also contends that the orders were 

4. It is stated in the authority's brief that 
PHA on August 21, 1962, issued a new 
schedule (see in. 2, col. 4, supra) of 
maintenance wages, effective April 1, 
1962. "A rough calculation is that the 
annnal payroll burden on the authority 
by reason of the [commissioner'sJ high
er rates * * '" as compared witb 
PHA rates is $65,353 • • '" a little 
more than %0% of the annual rents." 

5. The authority also entered into a con
tract for financial assistance on certain 
projects with the Commonwealth. The 
State Housing Board approved a revision 
of the authority's then current budgets 
to include PHA's 1960 wage determina
tions. The authority on February 10. 
1960, concluded an agreement on wages 
and other matters, adopting PHA's de
terminations as minima, with various la
bor organizations representing certain 
classes of its employees. 

6. Tbe commissioner. before making his 
wage determinations. did not make a sur
vey similar to that made by PHA. ' 
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arbitrary and capricious, especially in their 
application to janitors. 

Because the case presented issues that 
might seriously affect PHA and also the 
State Housing Board, we caused inquiry to 
be made whether either body wished to 
intervene or to have counsel in its behalf 
file a brief as amicus curiae. Each agency 
disclaimed any such wish. The Department 
of Justice, however, in behalf of PHA, 
has filed a "statement of interest," in gen
eral asserting that a decision adverse to the 
position of the authority "might * * * 
seriously impair or defeat the accomplish
ment of * * * [the] objective" of fur
nishing low cost housing, found in the 
United States Housing Act of 1937 (42 U.S. 
e. §§ 1401· l435 [195R]) and in related State 
legislation. See G.L. c. 12l, § 261 et seq., as 
amended.' 

[1] 1. We intcrpret G.L. c. 121, § 26T, 
as amended in 1960 (see fn. I, supra), as 

7. The statement of interest points out 
that increases in wage rates will result 
either (0) in increasing the Federal gov
ernment's annual contributions, or (b) 
where contributions already arc at the 
permissible maximum, will tend to in
crease tenants' rents "at the expense of 
the main objective of '" >I< >I< [provid-
ing] adequate housing to the lowest in
come group at rents which they can af
ford." Its own surveys, PHA says, show 
that compliance with the commissioner's 
.orders "would result in >I< >I< >I< wage 
rates >I< >I< >I< considerably in excess 
.of those paid in any comparable nc-
tivity in the locality and >I< '" '" in 
no sense 'prevailing,''' PHA then con· 
tends "that the 1960 amendment '" '" '" 
imposed an additional arbitrary and bur
densome requirement '" '" '" not con
templated '" '" '" when the '" '" '" 
contributions contracts were entered into 
'" '" •. [B]oth the United States 
Housing Act and the '" ",. '" contract 
require • '" '" economy >It >It '" in 
'" '" '" development and administra
tion • • "'. Any proposal, therefore, 
that '" '" '" [an] authority shall pay 
a higher wage than the [prevailing area] 
rate '" '" '" raises the question of 
whether such increased payments would 
contruvcne '" '" '" the act and the 
contract. '" '" '" In the absence of 
special market conditions '" '" '" the 

directing the commissioner to set wage 
rates of the several classifications of hous
ing authority employees "at no less than 
eightx per cent" of the wage standard 
prescribed under G.L. c. 149, § 26 (see also 
§ 27),8 relating to wages in public works 
construction. This minimum is to apply at 
least to each classification of housing au

thority employees for which there is any 
properly comparable classification of public 
works construction employees. We discuss 
later (part 5 of this opinion) the authority's 
contention that there is no close similarity, 
in respect of wages and working conditions 
(a) of janitors and maintenance workers 

in certain other classifications and (b) any 
class of coristruction employees. 

[2] 2. The provision of the United 
States Housing Act of 1937 bearing most 
directly on wage rates in housing projects 

PHA view is that there can be no more 
justification for '" '" '" [an] authority 
to expend public funds for ",. '" '" 
wages in excess of those prcvailing in 
the urea than there would be for payment 
for other goods or services in excess of 
the market price." 

8. Section 26 (as amended by St.1960, c. 
401, § 1) reads in part, "'" '" II< The 
rate '" '" '" of the wages paid to 
'" '" '" mechanics, teamsters, chauf
feurs, and laborers in the construction of 
public works shall not be less than the 
rate '" '" '" determined by the com
missioner as hereinafter provided;' pro
vided, that the wages paid to laborers 
'" ... '" shall not be less than those paid 
to laborers in the municipal service of the 
town '" '" '" where said works are 
being constructed '" ... '" provided, 
further, that if, in any of [such] towns 
'" '" '" wage rates have been estab
lished '" '" '" by collective agree
ments '" '" '" the '" '" '" rates to 
be paid on said works shall not be Jess 
than [such] rates '" II< '" provided, 
furtller, that in towns where no such 
'" *' '" rates have been so established, 
the wages paid '" '" '" on public works, 
shall not be less than the wages paid to 
the employees in the same '" '" '" oc
cupations by private employers engaged 
in the construction industry, '" '" "' .. 
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is 42 U.S.c. § 1416(2) (1958).- This sec
tion seems to imply that, as to maintenance 
employees, the wage standards generally 
"prevailing in the locality" for such em
ployees are to be applied, whereas, as to at 
least some classes of development em
ployees, the local wage standards in the con
struction field (determined under the Davis
Bacon Act) are to govern. Section 1416(2) 
directs PHA to determine wage standards 
"subsequent to a determination under ap
plicable State * * * law," but does not 
seem to require that PHA be controlled by 
such State determination. 

[3] Section 1416(2) prescribes only a 
minimum wage rate. Another section (see 
42 U.S.c. § 1415 [5] [Supp. III, 1962]), 
however, requires, in lIorder to insure that 
the low-rent character of * * * projects 
will be preserved, and that the other pur
poses of * * * [the act] will be 
achieved," that contributions contracts Hpro~ 
vide that * * * [each] project shall be 
[so] undertaken * * * that * * * 
economy wilt be promoted both in construc
tion and administration." This provision 
amply authorizes PHA to impose PHA 
budgetary supervision over each project 
aided by it as a condition of the grant of 
annual contributions. See for other provi
sions supporting such controls, 42 U.S.c. §§ 
1410, 1415(4), 1421a, and 1435 (1958, and 
Supp. III, 1962). 

[4] The State housing authority law 
(G.L. ·c. 121, § 26I et seq.) was enacted with 

9. Section 1416(2) reads, "Any contract for 
- - * annual contributions >10 - >10 

shall contain a provision requiring that 
not less than the >10 >10 >10 wages pre-
vailing in the locality, as determined 
* * 01< (subsequent to a determination 
under applicable State or local law) by 
'" '" * [PHA] shall be paid to all 
architects >I< >10 >10 engineers * * _ 
and technicians, employed in the devel
opment and to all mai.ntenance laborers 
and meehanics employed in the ad-
mini.stration of the * >10 >10 project 
*"'-and--*also*** 
that not less than the wages prevailing in 
the locality, as predetermined by the 
Secretary of Labor pursuant to the 

full legislative cognizance of the United 
States Housing Act. See § 26J, as amended. 
Each authority has been authorized (§ 26P, 
as amended through St.l961, c. 188, § 1) "to 
receive [Federal] loans, grants, and annual 
* * * contributions", to "co-operate with 
the federal government in any * * ... 
project," and Hto enter into * * * and 
carry out * * * contracts with the fed·· 
eral government/' Section 26Y (as appear
ing in St.l946, c. 574, § 1) provides that an, 
"authority *. * * with the written ap
proval of the [State housing] board, and of 
the mayor of the city * * * in which; 
the project is situated, may enter into agree-: 
ments with the federal government relative· 
to the acceptance * * * of funds for any 
low-rent housing project * * *." There· 
is thus very direct State legislative consent 
to the type of contract which the authority. 
has made with PHA. 

3. There seems to be conflict between' 
(a) the commissioner's orders under § 26T 
and (b) the requirements of PHA, acting: 
within the powers given to it by Congress .. 
This conflict will become acute if PHA fails 
to approve revision by the authority of its. 
present and future operating budgets to, 
reflect the commissioner's wage rates. 

[5] It may be that the Legislature, by 
authorizing contracts with PHA, did not 
foreclose itself from all subsequent exer
cise of the police power in the narrow sense 
of the "fundamental power to establish 
regulations necessary to secure the health,. 

Davis-Bacon Act [40 U.S.C. § 276a 
(Supp. III, 1962)], shall be paid to all Ia
borers and mechanics employed in the de-
velopment of the project >10 • * " 
(emphasis supplied). The Davis-Baeon 
Act relates to wage rates under Fed
eral contracts for the "construction, al
teration - * * or repair >10 * • 
of public buildings or * >10 - works 
of the United States" and requires wage 
rates ·"determined by the Secretary of 
Labor to be prevailing for the cor
responding classes of laborers and me
chanics employed on projects of a char
acter similar * * • in the city 
• • • in which the work is to be 
performed." 



COMMISSIONER OF LABOR & IND. v. BOSTON HOUSING AUTH. 
Cite as 188 N .E.2d 150 

Mass. 157 

safety, good order, comfort, or general wel
fare of the community, defined 'with some 
strictness, so as not to include everything 
that might be enacted on grounds of mere 
expediency.'" See Opinion of the Justices, 
341 Mass. 760, 783-786, 168 N.E.2d 858, 873. 
Under § 26T, however, the commissioner 
has purported to order the authority sub
stantially to increase its wage expense. If 
PHA does not approve the increased wage 
rates the orders will then direct the author
ity t~ make expenditures in excess of those 
in an approved operating budget. See § 
507 (2), fn. 3, supra. Such excess expendi
tures would be a "substantial breachll of 
the contributions contract, entitling PHA 
(see § 502) to demand possession of the 
projects and (§ 505) to operate them. (See 
also 42 U.S.c. § 1421a [1958].) If § 26T 
permits the commissioner thus to compel the 
authority to commit a "substantial breach" 
of a contract which the Legislature has 
authorized, the question at once arises 
whether § 26T, and the commissioner's 
orders under it, impair the obligation of 
the contract. See U.S.Const. art. 1, § 10, 
cI. 1. 

Another constitutional question also may 
be presented. The Federal legislation al
ready cited and proper PHA action under 
it cover comprehensively the whole field 
of such housing authority expenditures. If 
§ 26T is applied to such proj ects, it will 
impinge sharply on an area which Federal 
action has largely preempted. It tends to 
thwart the Federal government's policy be
hind the contract under which a State in
strumentality has accepted benefits. Cf. 
Garner v. Teamsters, Chauffeurs & Helpers 
Local Union No. 776 (A.F.L.) 346 U.S. 485, 
490-491,500-501,74 S.Ct. 161,98 L.Ed. 228; 
Pennsylvania v. Nelson, 350 U.S. 497, 502-
510, 76 S.Ct. 477, 100 L.Ed. 640; United 
States v. Chester, 144 F.2d 415, 420-421 
(3d Cir.). Cf. also Public Util. Commn. of 
Cal. v. United States, 355 U.S. 534, 540-
546, 78 S.Ct. 446, 2 L.Ed.2d 470; Paul v. 
United States, 83 S.Ct. 426 modifying 
United States v. Warne, 190 F.Supp. 645, 

654--657 (N.D.Cal.); United States v. Geor
gia Pub. Servo Commn., 83 S.Ct. 397. 

[6] If a "substantial breach" of the 
contract should take place and possession 
of the projects should pass to PHA, it 
could hardly be contended that PHA, dur
ing its operation of the projects, would be 
subject to the commissioner's wage rate 
orders. It is a Federal agency and would 
be performing a Federal function. The 
authority, acting under PHA supervision 
with the consent of the Legislature, is par
ticipating in the performance of the same 
Federal function. In practical aspect it 
stands in a similar position. Cf. Schetter v. 
Housing Authy. of Erie, 132 F.Supp. 149, 
151-152 (W.D.Pa.). 

[7,8] These constitutional considera
tions bear strongly upon the construction of 
§ 26T. Accordingly, so as to avoid serious 
constitutional doubts (see Ferguson v. Com
missioner of Corps. & Taxn., 316 Mass. 318, 
323-324, 55 N .E.2d 618; Opinion of the 
Justices, 341 Mass. 760, 785, 168 N.E.2d 
858), we interpret § 26T as not intended by 
the Legislature to require action by the 
authority in conflict with proper explicit 
budgetary requirements of PHA. In the 
absence of much more definite statutory 
language, we should riot regard § 26T, as 
amended, itself a part of the' law which 
sanctions the FHA contract, as requiring 
the authority to commit a IIsubstantial 
breach" of that contract. The intention to 
coerce such a head on conflict with Federal 
autho'rity is not lightly to be attributed to 
the Legislature, which must be taken to have 
known the existing law relating to housing 
projects receiving PHA contributions. See 
Gloucester Icc & Cold Storage Co. v. Asses
sors of Gloucester, 337 Mass. 23, 33, 147 
N.E.2d 820. 

[9] Section 26T, thus construed, re
quires the authority to include (by revision 
or initially) in its operating budgets esti
mated wage expenditures in accordance with 
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any valid wage rate orders 10 of the com
missioner, and to make payments according
ly if these budget items are approved by 
PHA. If PHA (also charged with the duty 
Qf protecting labor, see fn. 9, supra) in fact 
disapproves authority expenditures bud
geted in accordance with the commissioner's 
orders, such disapproval will relieve the 
authority of any necessity of compliance 
with the commissioner's orders under § 
26T. Because of the contract the authority 
will not be entitled to make such expendi
tures until it obtains PHA approval. We 
assume, of course, that PHA, in passing 
upon authority budgets, will give all appro
priate consideration to the commissioner's 
wage rate orders. 

{lO] 4. The potential conflict of the 
commissioner's orders with PHA's expendi
ture control over Federal aid proj ects has 
no relevance to the.se orders as applied to . 
projects in which there is no Federal partici
pation. The legislative expectation may 
have been that PHA would approve budgets 
based on the commissioner's wage rates. 
Nevertheless, there is no indication in § 26T 
that these rates were not to apply in projects 
where forcing their use would not conflict 
with Federal policy or improperly impair 
the obligation .of an existing contract. See 
New Bedford v. New Bedford, Woods Hole, 
Martha's Vineyard & Nantucket S. S. Au
thority, 336 Mass. 651, 656-658, 148 N.E.2d 
-637. The commissioner is entitled to have 
·his orders, if otherwise valid, enforced by 
-injunction as to projects concerning which 
no PHA contract is in effect. 

S. The authority argues that Ujanitor's" 
are not within the coverage of the 1960 
amendments of § 26T, because the term 
Hlaborers and mechanics" as used in § 26T 

to. Neither party has adequately presented 
the question whether the orders were val
idly adovted under G.L. c. BOA, or wheth
er c. gOA has application to the orders, 
although those. matters were somewhat 
discussed at the arguments. See G.L. 
c. 30A, II 1(2), 1(5), 2, 3, and 7; Al
lied Theatres of New England, Inc. v. 
Commissioner of Labor & Indus., 338 

must be given the same meaning as those 
words when used in c. 149, §§ 26, 27, which 
are referred to in § 26T. We assume that 
a janitor is not a "mechanic" for present 
purposes. Whether a janitor is within the 
term "laborer" as used in § 26T and c. 149, 
§ 26, is a more difficult question. 

The record shows that there are no clas
sifications in the construction industry com
parable to those of janitor, fireman, junior 
development aide, senior development aide, 
and appliance man. It may be also that a 
udifferential in favor of the construction 
or heavy-type laborer compared to the 
janitor or custodial-type worker is common 
practice among * * * employers." The 
job descriptions of "janitor" and "building 
construction laborer" are different. N ever
theless, the commissioner (see fn. 2) set 
both the construction laborers' rate and the 
janitors' rate at $2.20 per hour. PHA, fol
lowing its ucomprehensive" wage "survey of 
the prevailing wage rates being paid by 
public and private employers in the * * * 
Boston" area, fixed the janitors' rate, ef
fective April 1, 1960, at $1.93 and the con
struction laborers' rate at $2.07. The com
missioner set rates in other categories either 
on the basis of the authority's job descrip
tions, or, in the case of firemen, on the basis 
of eighty per cent of those in an existing 
labor contract. 

[11,12] We think that § 26T must be 
construed as authorizing the commissioner 
to set wage rates for all the lower paid 
employees of an authority, except as the 
contributions contract and PHA supervision 
of wage rates may preclude such action. 
vVe think also that the duties of a janitor 
involve sufficient manual and physical work 
to bring such an employee within the gen-

Mass. 609, 611-612, 156 N.E.2d 424; 
Kneeland Liquor, Inc. v. Alcoholic Bev
erages Control Commn., Mass., 186 N.E.2d 
593 (Mass.Adv.Sh. [1962] 1545, 1549-
1551). See also G.L. c. 149, § 9; Treas
urer of Wo·rcester v. Department of La
bor & Indus., 327 Mass. 237, 239, 98 N.E. 
2d 270. We do not pass upon those 
questions. 
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eric term "laborer" as used in § 26T. The 
absence of a category in the construction 
field comparable to that of a janitor does not 
of itself warrant the conclusion that § 26T 
was not intended to apply at all to janitors. 

[13] The Legislature has stated specifi. 
cally that the commissioner is to set wage 
rates at "no less than eighty per cent of the 
prevailing wage" under c. 149, § 26. It was 
open to the Legislature to set this wage 
standard even though reference to a stand
ard prevailing among maintenance workers 
might have been morc in accordance with 
existing business practices. Accordingly, 
as to janitors, and also as to other classes 
of workers not found in the construction 
industry, the commissioner under § 26T may 
reasonably use a rate of eighty per cent of 
the prevailing wage rate of the most nearly 
comparable class of construction worker, 
giving due consideration to the differences 
and similarities in (a) skills required, (b) 
hazards undergone, (c) burdens, rep6nsibili
ties, and physical effort undertaken, and 
(d) similar matters. On this record, we 
cannot say that the commissioner erred in 
setting the rates for janitors and for other 
classes of maintenance workers not found 
in the construction industry. 

6. The case is remanded to the Superior 
Court for further proceedings consistent 
with this opinion. Since the case has in
volved an initial interpretation of § 26T, 
as well as important questions of State
Federal relationships, it may be that amend
ment of the pleadings and further hearings 
will be appropriate to avoid further con
troversy between the parties. If so, the 
Superior Court may permit such amend
ments and hear the case further. In the 
absence of such amendments, a final decree 
is to be entered (\) declaring the rights of 
the parties in a manner consistent with 
this opinIon, (2) directing the authority to 
include (a) in an application to PHA for 
revision of existing budgets and (b) in 
formulating any new budgets, estimated 
wage expenses based upon rates not less 
than those set forth in the commissioner's 
orders, and (3) enforcing the orders in 
projects not aided by PHA. Any decree 
may provide for the retention of jurisdic
tion to make any adjustments in the decree 
that may be necessitated by further action 
of PHA and to supervise the performance 
of the decree. 

So ordered. 


