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COMMISSIONER OF LABOR AND 
INDUSTRIES 

v. 

LAWRENCE HOUS!NG AUTHORITY et 81.1

(and a companion case 2). 

Supreme Judicial Court of Massachusetts, 
Suffolk. 

Argued March 6, 1970. 

DecIded Aug. 12, 1970. 

Commissioner of Labor and Industries
brought bill in equity ~o, ~estraln city hOllS-'

jog _authority and development corporation
from making or receiving. payments fo~

work on housing project and requested de
claratory relief, and defendants counter
claimed for declaratory relief. In- compan
ion ease, city taxpayers brought bill to re
strain performance of agreement between 
city and-:housing authority and to restrain
redevelopment authority from -conveying
certain land to developer. The Superior
Court, KaIlls, J OJ rendered decrees, and
Commissioner and taxpayers appealed. 
The Supreme Judicial Court, Kirk J., held 
that legislative authorization given local 
housing authorities to cooperate with fed
eral government was s-ufficiently broad to 
encompass utilization of programs of fed
eral assistance'in developing low-rent proj
ects not yet 'envisaged when statutory au
thorization was - given, and that where 
housing authority was acting as agent of 
federal department in performing federal 
function by participating in low-cost public 
housing project which housing authority 
would purchase from developer upon com
pletion of constructiori and turning 'over of 
keys, statutory minimum wage provisions 
and competitive bidding provisions did not 
apply to the federally assisted. "turn key 
housing" project. 

Affirmed in part and reversed in part. 

I. J. A. Leone Realty and Development 
Corporation. :' 

I. UnIted State. <11=>53(9) 

Authorization given local housing' au .. 
thorities by legislature under state housing
authority law to cooperate with federal

 . government was sufficiently broad to en
able local '_housing authorities to take .ad
vantage of any available federal assistance
in developing low-rent projects, including
programs of federal assistance not envis
aged when state housing authority law was
enacted. M.G.L.A. c. 121 §§ 26P, 26Y:
c. 121B §§ Il(a, b, k). 

2. UnIted state. <11=>53(9) 

 Where housing authority was acting
 as agent of federal Department of Housing
 and Urban Development in performing
 federal function by participating in low':' 

cost public housing project which housing
authority would purchase from deye10per 
upon completion of construction and turn
ing over of keys, statutory minimum wage
provisions and competitive bidding provi

 sions did not apply to federally assisted
 "turn~ key housing" project, ,and Commis
 sioner of Labor and Industries was without; 
 pow~r to require housing authority to com

ply with. state statutory provisions. M.G. 
L.A. c_ 121, §§ 26P(a, b); c. 121B §§ 1,34;
c, 149. §§ 26-27D, 44,A-44L; Low Rent
li:';using Act, § 10,42 U.S.C.A. § 1410. 

 
 

 
 

 
 

 
 
 

 

 

 

 
 

Raymond F.' O'COnnell, Special Asst. 
Atty. Gen., for the Commissioner of Labor 
and Industries, submitted a brief. 

Joseph M. Corwin, .Boston (Sally A. 
Corwin, Boston, and Wilbur A. Hyatt, Law
rence, with him), for Wildor J. Barron and 
others. 

Lewis H. Weinstein, Boston (Philip Bur
ling, Boston, and Robert V. O'Sullivan, 
Lawrence,:with him), for Lawrence Hous-. 
ing Authority; Albert S. Pervite, Jr., Law
rence, and John F. Burke, Boston, for Law
rence Redevelopment Authority, and Salva-

2. The companion case is Wildor J. Barron 
& others V8. Lawrence Housi.-g Authority 
& others. 
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tOfe ]. Basile, Lawrence, for A. Leone 
Realty and Development Corp., also with 
him. 

James P. Kane, City Solicitor, for the 
City of Lawrence, joined in a brief. 

John W. Wright, Special Asst. Atty' 
Gen., for the Department of Community 
Affairs of the Commonwealth, amicus CUT

iae. 

Herbert P. Gleason, Corp. Counsel. and 
Judith A. Wolf, Cambridge, for the City of 
Boston, amicus curiae. 

Before WILKINS, C. J., and SPALD
ING, KIRK, REARDON, and QUIRICO, 
JJ. , 

KIRK, Justice. 

In the principal case, the Commissioner 
brought a bill in equity seeking injunctive 
and declaratory relief against the Lawr
ence Housing Authority and the J.' A. 
Leone Realty and Development Corpora
tion (Leone). He sought to restrain the 
housing authority and Leone from making 
or receiving "any payments for -work per
formed in the construction of" a housing 
project known as Project Mass-I0-7. He 
also requested a declaration that a letter of 
intent and contract of sale for the project 
constituted a contract for the construction 
of a building, and that such a contract was 
in violation of G.L. c. 149, §§ 44A-44L. 
The defendants by way of counterclaim 
sought declaratory relief. 

The case was submitted to the judge on 
a statement of agreed facts and on other 
evidence. The judge made additional find
ings and rulings and entered a final decree 
dismissing the Commissioner's bill. On the 
defendants" counterclaim, the decree de
clared that "turnkey housing," the method 
of developing low-income housing used by 
the defendants, does not violate the mini
mum wage provisions of G.L. c. 149, §.§ 

J. 

3. See 42 U.S.C. § 1410 (SupP. IV, 1965-
1968). See also Commissioner of Labor 

26-27D, or the competitive bidding provi
sions of §§ 44A-44L. 

In the companion case, eighteen taxpay
ers of the city of Lawrence brought a bill 
in equity, purportedly under G.L. c. 40, § 
53, against the same defendants, as well as 
against the city of Lawrence and the 
Lawrence Redevelopment Authority. The 
taxpayers' bill sought to restrain the per
formance of a "Cooperation Agreement" 
between the city and the housing authority, 
to restrain the city from expending any 
funds to carry out Project Mass-l0-7, and 
to restrain the redevelopment authority 
from conveying certain land to I .. ,eone. 
The judge sustained the defendants' de
murrer, allowed their pleas in abatement 
and in bar, and entered a final decree dis
missing the bill. 

The Commissioner and the taxpayers 
have appealed. Since the issue in both 
cases is the same, we need not review the 
interlocutory decrees in _ the taxpayers' 
case, but will decide both cases on the mer
its. 

Both suits inyolve the implementation by 
the housing authority of a plan for the de
velopment, in connection with the United 
States Department of Housing and Urban 
Development (HUD), of a low-rent hous
ing project. On January 20, 1969, the 
housing authority and HUD concluded an 
amendment (no. 7) to their "consolidated 
annual contributions contract." 3 Under 
the terms of the amendment, HUD agreed 
to assist the .housing authority in acquiring 
and operating a low-rent housing project, 
designated as Project ,Mass-l0-7, consist
ing of \OS dwelling units for the elderly. 
The housing authority was to acquire the 
project in accordance with a technique, 
known as "turnkey housing," developed by 
HUD for providing low-cost public hous
ing. Under this technique, a developer 
who owns or has an option on an appropri
ate site retains his own architect to draw 
preliminary plans and specifications for the 

& Indus. v. Boston Housing Authy., 345 
M .. ,. 406, 409, 188 N.E.2d 150. 



... ........................ --------------------------------,--------------
COMMISSIONER.OF LAB. at INDUS. v. LAWRENCE HOUS. AUTH. 

Cite a8 281 N.B.2d 331 
Mass. 333 

construction or rehabilitation, of housing 
units. The plans are submitted to the local 
housing authority. If the proposal is ac
ceptable to the housing authority and to 
HUD. the housing authority and the devel
oper . -will execute a ~'letter, of intent," 
which sets forth the plans and a cost esti
mate. If the parties agree on a price, the 
developer retains a registered architect to 
prepare detailed "working" plans and spec
ifications. When these have been ap
proved by HUD. the developer and the 
housing authority execute- a- ~ontract of 
sale which contains provisions as ~ mate
rials and the completion date, and-.in which 
the housing, authority agrees to purchase 
the completed housing. HUD assures the 
availability of the purchase. money upon 
completion of, the project, and assures the 
developer that, if the housing authority 
should fail to carry -out its contract obliga
tions, HUD will assume the rights and ob
ligations of the 'housing authority under 
the contract. The housing authority pays 
the developer upon -completion of construc
tion and the "turning over of the keys." 
See U. S. Department of Housing and Ur
ban 'Development,' :Buyjng from Develop
ers: A Guide.to the "Turnkey" Method of 
Public Housing Construction, at pp. 4-6; 
Ledbetter; Public Housing-A Social Ex

,perinient Seeks Acceptance~ 32 Law & 
Contemp. Prob. 490, 517-518; Burstein, 
New Techniques in Public Housing. 32 
Law & Contemp. prob. 5Z8, 529-535. See 
also Lehigh Constti'Co. v. Housing Authy. 
of Orange. N. J .• 267 A.2d 41." 

Pursuant to its coni~ibutions, c~ntract 
with HUD. the housing authority executed 
a letter of -intent with Leone~ Leone 
agreed to constr,..,ct housIng ;units, on prop
erty owned or t~· be acquir~ by Leone, in 
accordance -with plans and specifications to 
be drawn by Leone and approved by the 
housing authority and Hub: The housing 
authority agreed to purchase the completed 

project if it complied with the approved 
plans and specifications. 

1. The Commissioner was directed by 
former G.L. c. 121. § 16T (now substan
tially contained in G.L. c. 121B. §§ 12. 29. 
inserted by St.1969. c. 751.· § I). to set 
wage rates_ in accordance with G.L. c. 149, 
§§ 26. 27. of the several classifications of 
persons, including architects and laborers, 
employed. in "the development or adminis
tration of a _project." See Commissioner 
of Labor & Indus. v. Boston Housing 
Authy .• 345 Mass. 406. 411-412, 188 N.E. 
2d ISO •. By G.L. c. 149. § 44K. his depart
ment is charged with enforcing the provi
sions of §§ 44A-44L. which require com
petitive bidding for contracts to be award
ed by governmental units "for the con
struction, reconstruction, alteration, rem~
eling, repair or demolition of any building" 
(§44A. as amended through St.I967. c. 
535. § I). 

The Commissioner maintains ,that the 
bousing authority's letter of intent and 
proposed contract of sale with Leone 
amount to a contract for the construction 
of a building by a governmental unit with
in the meaning of G.L. c. 149. § 44A. and 
for the co~struction of public works within 
§§ 26, 27, and is also the "development" of 
a housing project within the meaning of 
former G.L. c. 121. § 26T (see now G.L. 
c. 12IB.§§ 12. 29).' On that basis the 
Commissioner argues that ,the contract 
should have been awarded in accordance 
with the competitive bidding laws. c. 149. 
§§ 44A-44L. and the wages of those en
gaged in the con~tr~ction of the project 
are, 'to be determined .by him in accordance 
with c. 149. §§ 16. 27. The defendants on 
the other hand maintain that their agree
ment constitutes a contract for the "acquisi. 
tio~ by the housing authority of a complet
ed project rather than for the construction 
of one, and they accordingly argue that 
under former c. 121'" as well as under the 

a. Docket No. A-l40, September Term 1969, 
.pp. 3-10 (N.J. July 7. 1970). 

4. See _G.L, c. 121, § 26P, as amended 
through 8t.1955. c. 640, I 2. _ "A housing 

authority * * * shall have the follow
ing powers in addition to others specifi
cally granted elsewhere in the Housing 
AuthOrity, Law * _* * (b) '* * * 
to purchase *. * * and, hold, any prop-



334 Mass. 261 NORTH EASTERN REPORTER, 2d SERIES 

present housing authority law, c. 12lH,s ac
quisition contracts are differentiated from 
construction contracts, so that the competi
tive bidding and minimum wage provisions 
of c. 149 do not apply to the type of trans
action here involved. 

The turnkey method of housing develop
ment is clearly something more than the 
usual "acquisition" of realty and buildings. 
Under this method, before construction 
commences, the housing authority reviews 
and approves the plans for the project and 
in general thereafter exercises more con
trol over the developer than is customarily 
exercised by a prospective purchaser of
land and buildings. The turnkey method is 
also unlike the usual "construction" proj
ect, in that under the turnkey meth!>d the 
developer, rather than the housing authori
ty, initiates the basic design for the project 
and retains the architect and contractor. 
The completed project or "end product" is 
purchased by _ the housing authority only if
the project meets its requirements.. We 
need not decide whether, in circumstances 
other than those of the instant case. an ar
rangement similar to the turnkey procedure 
would constitute a contract for the con
struction of. a public building or public 
works. The cases may be more readily 
disposed of on another ground. 

 

 

erty real or personal • ~ • found by it 
to be necessary or reasonably required to 
carry out the purposes of the Housing 
Authority 
or 
of . . . 

Law • • .; to engage in 
contract for the construction • • • 

any clearance or housing project 
." 

5. In G.L. c. 121B, § _ 1, inserted by St. 
1969, c. 751, § 1,' a "low rent housing 
project" is defined to include "(3) the 
purchase of, or acquisition, otherwise than 
by- eminent domain, of the right to use, 
_completed dwelling units which have been 
recently constructed * • .." Section 
11 'provides that housing authorities shall 
have the power "(d) • * • to pur
chase or lease • • • and hold, any 
property, real or personal, or any interest 
therein, found by it to be necessary or rea
sonably required to carry out the purposes 
of this chapter * • • [and] (f) [t]o 
engage In or contract for the construc
tion • • • of any • * • housing 
···project··· ... 

2. We are of opinion that, as the -dew 
fendants also argue, the case is controlled 
by our decision in Commissioner of Labor 
& Indus. v. Boston Housing Authy., 345 
Mass. 406, 188 N.E.2d 150. In that case a 
local housing authority, pursuant to the 
United States Housing Act (42 U.S.c. §§ 
1401-1435 [1958], as amended, §§ 1401-
1436 [Supp. III, 1962]), and the State 
housing authority law (former G.L. c. 121, 
§§ 26i et seq.), had entered into a "contri
butions contract" with the Federal Public 
Housing Administration (Federal Adminis
tration) prohibiting expenditures on the 
operation of a housing project in excess of 
an operating budget submitted to and apw 
proved by the Federal Administration. 
We held that local housing authorities had 
been authorized by G.L. c. 121, §§ 26P and 
26Y, to make contracts and to cooperate 
with the Federal government in lowwrent 
housing projects. and that the housing auw 

thority was not required to increase its 
wage expenditures to comply with the 
Commissioner's determination pursuant to 
c. 121, § 26T, and c. 149, §§ 26, 27, unless 
the increase (in view of housing authoriw 

ty's contract with the Federal Administra
tion) was approved by that Administration.' 

One of the grounds for our decision in 
the Boston Housing Authy. case was that 

6. The turnkey method has been referred to 
as "the reverse of the standard method 
under which the housing agency first ac
quires the property by purchase or emi
nent domain, has the construction plans 
and specifications prepared by its own 
architects, and then has the construction 
done by general contractors. Under turn
key, a low-rent project can be construct
ed in less than half the time traditional
ly required for public housing. It frees 
the builder from complicated and cum
bersome procedures and stimulates his ini
tiative to develop imaginative and well-de
signed buildings at lower cost." Report 
of the House Committee on Banking and 
Currency, H.Rep.No.1I585, 90th Cong" 2d 
Sess., 2 U.S.Code Cong. & Adm.News 
1968, pp. 2873, 2899. 

7. In § 29 or c. 121B, inserted by St.1969, 
c. 751, § 1, housing authorities' are now 
directed to furnish the Commissioner with 
a list of the classifications of work of 
various persons employed "[i]n the de-
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~Tt]he ~tate housing authority law 
was enacted with full legislative cognizance 
of the Unit~d States Housing Act," and 
there was ~~thus very direct State legislative 
consent to the type of contract which the au
thority" had made with' the Federal, Ad· 
ministration. 345 Mass. at 413, 188 N.E.2d 
at 156. A construction of c. 121 permit
ting the Commissioner under § 26T to 
compel the housing authority to increase 
its expenditures would have caused the 
hoftsing authority "to commit a 'substantial 
breach' o~ .a contract which the Legislature 
* * • [had] authorized," and would 
raise the question "whether § 26T, and the 
commissioner's orders under it, impair the 
obligation of the contract. See U. S. 
Const. art. 1, § 10, d. I." [d. at 414, 188 
N.E.2d at 157. 

It appears that the Federal government 
first announced its plan to utilize the 
turnkey procedure in the development of 
low·rent housing in 1966. See Burstein, 
supra, 32 Law & Contemp. Prob.' at 529. 

Regulations goverrling the procedure 
were' promulgated :under the broad rule
making power granted HUD by 42 U.S.c. 
§ 1400 (Supp. IV 1965-1968), and now ap
pear ·in -HUD's publication entitled, Low
Rent' Housing Turnkey Handbook.· 1t is 
clear that if a housing authority decides to 

develop a project by means of the turnkey 
method it must comply with the require
ments of the Handbook: in which no provi
sion is made for competitive bidding, but 
which does contain RUD's own: provisions 

* * * regarding salaries or wages of those em .. 
ployed in the construction ora project. 

[1] The turnkey procedure obviously 
could not have been known to the Legisla
ture at the -time former c. 121 was enacted. 
Nevertheless, we think the authorization 
given local housing, authot:'ities in both 
former c. 121 and present c. 121B to coop
erate with the Fede,ral government is suffi
ciently broad to encompass the utilization 
of the turnkey procedure.' Section 26P of 
c. 121, as appearing in St.I946,c.574, § 1, 
authorized local housing authorities "(a) 
• • • to receive loans, grants, and an
nual or other periodic contributi.ons from 
the federal' government," and "(b) 
* * • to act as agent of, or to co-oper
ate with the federal gover~ment in any 
• • .,' housing project" (emphasis sup
plied). Substantially the same language 
appears in the present housing authority 
law, c. 121B, § 11 (a), (b), inserted by St. 
1969, c. 751, § 1. See also former c. 121, § 
26Y,. and the similar language now in c. 
121B, § 11 (k). In its recent decision in 
Lehigh Constr. Co. v. Housing Authy. of 
Orange, N.J., 267 A.2d 41,b the Supreme 
Court of 'New Jersey held that the State 
housing authority law of New Jersey, en
acted·in 1938, was sufficiently broad to al
low local authorities to engage in turnkey 
housing despite the terms of, the State 
competitive bidding statute. The language 
of the New Jersey housing authority law is 
somewhat more explicit than the Massa
chusetts law with regard to obtaining Fed
eral assistance.lo Nevertheless, we think it 

velopment or ,administration pf a project' 
which ,is not federall" aided • " 
(emphasis supplied). 

8. This HandbOok wperse'des in relevant 
part the Low-Rent Housing Manual re
ferred to in Lehigh Constr. Co. v. Housing, 
Authy. of Orange. N.J., 267 A.2d 41,' 
(Docket No. A-l40, September Term, i 
1969, pp. 3-4 [N.J. July 7, 1970]). It is 
mandatory in teno'r, and therefore dis
tinguishable from previous, merely ad
visory "handbooks" referred to in Thorpe 
v. Housing Authy. of City of Durham, 
393 U.S. 268, 275, 39 S.Ct. 518, 21 
L.Ed.2d 474. 

.. 9. Section 26Y, as appearing in St.1946, 
c; 574, § I, provided that "[a] housing 
authority • • • may enter into agree
ments with the federallOvernment relative 
to the acceptance or borrowing of funds 
for any low-rent housing project,' or con
taining fiuch other covenants, terms and 
conditions as the housing authority 
• •.• may deem desirable. • • • .. 

b. Docket No. A-I40, September Term 
1969, p. 17-18 (N.J. July 7, 1970). 

10. See e. g., N.J.Rev.St. Tit. M. e.14A, 
If 19, 43. 
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is clear that the Legislature intended that 
local housing authorities be able to take 
advantage of any available Federal assist
ance in developing low-rent projects, in
cluding programs of Federal assistance not 
envisaged when c. 121 was enacted.ll 

[2] Pursuant to legislative authoriza
tion, G.L. c. 121, § 26P(a), (b), and c. 121 
B, § U(a), (b), the housing authority in 
these cases is acting lias agent of" HUD in 
performing a Federal function. The Com
missioner, therefore, has no more power to 
require the housing authority to comply 
with the competitive bidding and minimum 
wage laws than he would have were BUD 
itself contracting with Leone, Boston 
Housing Authy. case, supra. at 415, 188 N. 
E.2d 150. 

The final decree in the principal suit 
should not have dismissed the bill and is 
reversed. Booker v. City of Woburn, 325 
Mass. 334, 336, 90 N.E.2d 558; Foley v. 
City of Springfield, 328 Mass. 59, 6~,
102 N.E.2d 89. A new final decree is to 
be entered in that suit declaring on both 
the bill and the counterclaim that the mini
mum wage provisions of G.L. c. 149, §§ 

 

II. The "Federal legislation" under which 
housing authorities were to coOperate with 
the Federal government was defined in c. 
121, § 26J, as amended through St.1953, 
c. 647, § 10, as including the United 
States Housing Act of 1937, "any act in 
amendment thereof or in addition there
to, and any other legislation of the 
OongreS8 of the United States relating 
to feaeral ""sistance for '" '" • hous
ing" (emphasis supplied). In c. 12tB, 
§ 1, inserted by St.1969, c.751, I 1, 
"Federal legislation" is defined to include 
"any legislation of the Congress of the 
United States relating to federal assist
ance for urban renewal, clearance of 
substandard, decadent or blighted open 
areas, city or regional planning, '" '" '" 
housing * '" '" and anti regulations 
authori.f.ed thereunder" (emphasis sup
plied). Turnkey housing appears to 
have received Congressional recognition 
in § 2 of the United States Housing and 
Urban Development Act of 1968, 82 
8tat. 476 which declared that in carrying 
out the goal of 'affording housing for 
low-income families, "there should be 
the fullest practicable utilization of the 
resources and capabilities of private enter
prise '" '" .," See also Report of the 

26-27D, and the competitive bidding provi
sions of §§ 44A-44L do not apply to the 
federally assisted Hturnkey housing" project 
involved in the suit. The interlocutory and 
final decrees in the taxpayers' suit are af
firmed. 

So ordered. 

o i , I~n;;';;;'";;:';:""""'m;;:." 

Jame. D. McNEELY et al. 

v. 
BOARD OF APPEAL OF BOSTON at al. 

(and a companion case between 
the same parties). 

Supreme Judicial Court of Massachusetts, 

Suffolk. 

Argued Feb. 4, 1970. 

Decided July 3, 1970. 

The grant of a variance to a university 
from several provisions of the Boston zon
ing code was upheld by the Superior Court, 
Smith, J., and an appeal was taken. From 

House Committee on Banking and Cur
rency, H.Rep.No.1Mti, 90th Cong., 2d 
Sess., 2 U.8.Code Cong. & Adm.News, 
1968, pp. 2873, 2899 (to accompany H. 
17989). 

Legislative concern for Rssuring, that 
all available Federal funds be made 
use of is seen in the first sentence of 
G.L. c. 121, § 26NN, second paragraph, 
as appearing in 8t.1948, c. 200, § 3, and 
now appearing in c. 121B, § 34, third 
paragraph, as amended through 8t.1970, 
c. 359, § 2: "If federal assistance for 
low-rent housing becomes available in any 
fonn not applicable to projects under 
this chapter, the department shall immedi
ately report the circumstances to the gen
real court together with such recommenda
tions for legislation as may be necessary 
to enable such projects to qualify for such 
assistance." 

That the Legislature rejected a bill 
(House No. 5180 of 1969) which in § 
2 would have expressly exempted the turn
key method of housing development from 
c. 149 does not demonstrate 8 contrary 
intent. Section 2 made no distinction be
tween projects which are federally aided 
and those which are not. 


