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RECEIVER OF the BOSTON HOUSING 
AUTHORITY et aJ.1 

v. 

COMMISSIONER OF LABOR AND 
INDUSTRIES et al.2 

(and a companion case 3). 

Supreme Judicial Court of Massachusetts, 
Suffolk. 

Argued March 7, 1985. 

Decided Oct. 7, 1985. 

Housing authorities challenged wage 
rate set by Commissioner of Labor and 
Industries for housing maintenance work­
ers. The Superior Court, Suffolk County, 
Paul G. Garrity, J., remanded rates for 
redetermination. The Commissioner then 
brought a separate action to enforce the 
rates. The Superior Court, Suffolk Coun­
ty, Paul G. Garrity, J., consolidated the two 
cases and ordered summary judgment in 
favor of Commissioner in enforcement ac­
tion, and housing authority appealed. The 
Supreme Judicial Court, Wilkins, J., held 
that: (1) the Commissioner, in determining 
wage rates, must be determined by refer­
ence to wage rates for comparable employ­
ees in construction industry, and if no such 
rates have been established, then he is to 
consider wages paid by private employers 
engaged in construction industry and fail­
ure to do so required remand to Commis­
sioner, and (2) genuine issue of material fact 
existed as to rationality of Commissioner's 
method of setting wages, precluding sum­
mary judgment. 

Affirmed in part and reversed and re­
manded in part. 

Lynch, J., filed a concurring opinion. 

1. Labor Relations e->1439 
Under statutes [M.G.L.A. c. 121B, 

§ 29; c. 149, § 26] governing setting of 

1. Cambridge Housing Authority, as intervener .. 

2. Massachusetts Laborers District Council, as 
intervener. 

wage rates for housing authority mainte­
nance employees, the Commissioner of La­
bor and Industry must determine wage 
rates by referring to wage rates between 
organized labor and employers, whether 
private or public, and failure to do so re­
quired remand. 

2. Labor Relations e->1440 
The Commissioner of Labor and Indus­

try may, in his sound discretion, set wage 
rates for housing authority maintenance 
employees higher than 80 percent of pre­
vailing wage for comparable private and 
public employment to reflect genuine dif­
ferences in employment environment, such 
as skills required, hazards, and responsibili­
ties. M.G.L.A. c. 121B, § 29; c. 149, § 26. 

3. Labor Relations e->1439 
The Commissioner of Labor and Indus­

try, in determining wage rates for housing 
authority maintenance employees with ref­
erence to prevailing wages of comparable 
workers in public and private employment, 
must consider fringe benefits in comparing 
the prevailing wages. M.G.L.A. c. 121B, 
§ 29; c. 149, § 26. 

4. Labor Relations e->1453 
Housing authority may properly chal­

lenge Commissioner of Labor and Indus­
try's determination of wage rates for hous­
ing authority maintenance employees as be­
ing based on an error of law. M.G. L.A. c. 
121B, § 29; c. 149, § 26. 

5. Labor Relations e->1453 
Beyond errors of law, housing authori­

ty should have right to challenge factual 
basis of determination of wage rates for 
housing maintenance employees as being 
arbitrary or capricious, that is, as lacking a 
rational basis. M.G.L.A. c. 121B, § 29; c. 
149, § 26. 

6. Labor Relations e->1451 
Unlike challenge to regulation in which 

court attributes any supporting rational ba-

3. Commonwealth v. Boston Housing Authority. 
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sis for regulation to regulation's author, Paul F. Kelly, Boston, for Massachusetts 
challenge to statutorily mandated determi- Laborers District Council, intervener. 
nation of minimum rates for wages of 
housing authority maintenance workers 
cannot be rejected simply by imagining cir­
cumstances that would be supporting. 
M.G.L.A. c. 121B, § 29; c. 149, § 26. 

7. Labor Relations cS::>1451 
The Commissioner of Labor and Indus­

try's supporting data and his calculations 
and conclusions drawn in determining wage 
rates for housing maintenance employees 
should not be upheld if they are illogical or 
irrational; Commissioner need not have fol­
lowed best possible course in collecting in­
formation and in arriving at rates but re­
sulting rates must be logical in relation to 
statutory standard. M.G.L.A. c. 121B, 
§ 29; c. 149, § 26. 

8. Administrative Law and Procedure 
cS::>788 

Where agency proceeding is prescribed 
by statute but is not governed by Adminis­
trative Procedure Act [M.G.L.A. c. 30A, § 1 
et seq.], review of agency factual determi­
nations is based on whether agency's find­
ings have reasonable support in the evi­
dence. 

9. Administrative Law and Procedure 
cS::>741 

Trial court reviewing agency action 
may choose to impose higher standard of 
review than rational basis test and may 
require that agency record of some sort be 
made and that agency explain its decision 
and may even require trial-type hearing 
beyond particular circumstances even if no 
statute so prescribes. 

10. Judgment cS::>181(21) 
In action challenging wage rate set by 

Commissioner of Labor and Industries for 
housing authority maintenance workers, 
genuine issue of material fact existed as to 
rationality of Commissioner's method of 
setting wages, precluding summary judg­
ment. M.G.L.A. c. 121B, § 29; c. 149, 
§ 26. 

4. Fiscal year 1983 began on April 1, 1982. 

Jamie W. Katz, Asst. Atty. Gen., for 
Commissioner of Labor & Industries & an­
other. 

Terry Jean Seligmann, Boston (Lark L.J. 
Palermo, Boston, Peter Berry and James H. 
Wexler, Cambridge, with her), for Cam­
bridge Housing Authority, intervener. 

Richard M. Bluestein, Boston, for Boston 
Housing Authority. 

Before HENNESSEY, C.J., and WIL­
KINS, ABRAMS, NOLAN and LYNCH, JJ. 

WILKINS, Justice. 

The Commissioner of Labor and Indus­
tries (commissioner) set fiscal year 1983 4 

wage rates for the Boston Housing Author­
ity (BHA), pursuant to his authority under 
G.L. c. 121B, § 29, and G.L. c. 149, § 26. 
The BHA and the Cambridge Housing Au­
thority (CHA) successfully challenged 
those rates in the Superior Court, which 
remanded the rates to the commissioner for 
redetermination. The commissioner rede­
termined the rates and then brought a sep­
arate action in the Superior Court to en­
force them. That court consolidated the 
two cases, and, on motion of the commis­
sioner, ordered summary judgment in his 
favor in the enforcement action. The BHA 
appeals from this judgment. The commis­
sioner and the Massachusetts Laborers 
District Council appeal from the Superior 
Court's original judgment remanding the 
rates for redetermination. We granted an 
application for direct appellate review. We 
hold that the judgment in the first action, 
remanding the rates to the commissioner 
for redetermination, was correct and 
should be affirmed. In the second action, 
we conclude that summary judgment 
should not have been entered in favor of 
the commissioner. Some rates must be 
determined once again because the commis­
sioner failed to calculate them pursuant to 
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standards prescribed by G.L. c. 149, § 26. 
As to the remaining rates, we remand the 
case to the Superior Court for further pro­
ceedings, because the BRA's challenge to 
the commissioner's method for assessing 
job comparability raised a disputed issue of 
material fact. 

The essential facts are not in dispute. 
The BRA owns and operates over 18,000 
apartments in sixty-seven housing develop­
ments, and employs approximately 350 
workers to maintain them. The CRA owns 
and operates approximately 3,000 apart­
ments in twenty-five housing develop­
ments, and employs seventy workers to 
maintain them. Both authorities are sub­
ject to collective bargaining agreements 
that set the wage rates for all maintenance 
employees at the levels determined by the 
commissioner under G.L. c. 121B, § 29. 

In January, 1982, the BRA and the CRA 
requested the commissioner to set wage 
rates for fiscal year 1983.5 The commis­
sioner "mechanical[ly]" established wage 
rates for housing authority positions with 
counterparts in the construction industry 
(e.g., carpenters, electricians, plumbers, 
painters and laborers) at eighty per cent of 
the prevailing wage of similarly titled un­
ionized workers in the construction indus­
try. For housing authority positions with 

5. General Laws c. 121B, § 29, as amended 
through St. 1978, c. 393, § 34, provides that the 
"commissioner shall determine rates of wages 
and fees ... for each ... classification [of em-
ployees] .... " 

6. For example, the wage of "appliancemen," 
who maintain and repair appliances in the BHA 
apartments, was set at eighty per cent of the 
prevailing wage for unionized construction in­
dustry laborers, plus fifteen cents per hour. 
The wage of "firemen," who maintain the BHA's 
heating systems, was set at eighty per cent of the 
same base rate, plus thirty-two cents per hour. 

no construction industry analogue (e.g., ap­
pliance men, firemen, and auto mechanics), 
the commissioner set wage rates at eighty 
per cent of the prevailing wage for union­
ized construction industry laborers, plus 
various amounts.6 

The BRA and the CRA complained that 
these rates were too high for the work 
performed by their employees and asked 
the commissioner to reconsider.7 When he 
declined to reconsider, the BRA brought 
suit. The CRA intervened as a plaintiff, 
and the Massachusetts Laborers District 
Council intervened as a defendant. The 
housing authorities argued primarily that 
the work performed by their maintenance 
workers was not comparable to work per­
formed in the construction industry, and 
that the commissioner was required to ad­
just the wage rates accordingly. 

The Superior Court judge enjoined en­
forcement of the new rates on August 6, 
1982.8 On March 9, 1983, he held that the 
wage rates were arbitrary, and ordered the 
commissioner to redetermine them, finding 
that "the jobs performed by construction 
trade workers are vastly different from the 
jobs performed by the BRA['s] and the 
CRA's maintenance workers." The judge 
held that the Legislature intended the 
eighty per cent figure to be applied only to 

7. As originally established, the wage rates were 
approximately twenty per cent higher than 
those set by the u.S. Department of Housing 
and Urban Development for maintenance work­
ers performing similar tasks, and, in some 
cases, were approximately ninety per cent high­
er than wages paid to municipal and university 
maintenance workers in Boston and Cambridge. 

The following chart compares the dollar 
amounts of annual wages initially set by the 
commissioner, effective April 1, 1982, with 
those of other maintenance workers: 

CITY OF CITY OF BOSTON 
BHA CHA HUD BOSTON CAMB. 

Plumber 29,619 29,397 21,986 
Electrician 29,411 30,147 21,986 
Carpenter 24,232 25,542 20,966 
Laborer 18,387 20,466 16,224 

8. The housing authorities were directed to pay 
the disputed increases into interest-bearing es-

---
15,293 15,891 
16,026 19,074 
15,293 15,891 

14,789 

crow accounts. 

UNIV. HARVARD 

21,008 21,819 
21,008 21,819 
20,509 21,029 

15,580 
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comparable positions, and that "in order to provided a sufficient rational basis for the 
determine the comparability of certain determined wage rates. 
work it is necessary to look beyond a job 1. The commissioner argues that, at 
title or description and to the entire milieu least as to housing authority workers with 
of the work environment which includes counterparts in the construction industry, 
such factors as hazards, difficulty of tasks, he is required under G.L. c. 121B, § 29, and 
physical effort, job security, frequency of G.L. c. 149, § 26, to base housing authority 
tasks, continuity, and all forms of compen- wage rates solely on the wages set in col­
sation and other perquisites." 9 lective bargaining agreements between un-

The commissioner then conducted a job ionized workers and the private construc­
comparability study on which he based a tion industry. The commissioner has mis­
new set of wage rates. For positions with interpreted the relevant provisions of G.L. 
analogues in the construction industry, the c. 149, § 26, and has thereby ignored non­
commissioner again based the new wage private and nonconstruction wage agree­
rates solely on collective bargaining agree- ments on which the housing authority 
ments in the construction industry. For wage rates should be based. 
positions that had no analogues in the con- General Laws c. 121B, § 29 (1984 ed.), 
struction industry, the commissioner based provides that the Commissioner of Labor 
the new wage rates on collective bargain- and Industries shall set minimum wage 
ing agreements outside the construction in- rates for "architects, technical engineers, 
dustry. The redetermined wage rates were draftsmen, technicians, laborers and me­
issued in December, 1983, and, in most chanics" employed by housing authorities, 
cases, were either the same or higher than and that these wage rates shall be fixed 
the original rates. The Commonwealth "at no less than eighty per cent of the 
brought suit thereafter to enforce the rede- prevailing wage" as determined in accord­
termined wage rates, and the judge grant- ance with G.L. c. 149, §§ 26 and 27. Gen­
ed its motion for summary judgment on eral Laws c. 149, § 26, which also governs 
August 17,1984. The judge concluded that generally the setting of wage rates for 
the wage rates were a "regulation," and persons employed in the construction of 
thus that he was required to uphold them if public works, has four provisos for deter­
they were supported by a rational basis. mining those rates.10 Interpreted in the 
The judge ruled that, although there were context of this case, two are applicable.ll 
some methodological shortcomings in the In accordance with the third proviso, wage 
commissioner's job comparability study, it rates for any trade or occupation may not 

9. On April 19, 1983, the judge enjoined enforce­
ment of the wage rates for fiscal year 1984 
(effective April 1, 1983), which were determined 
in the same manner as the original rates for 
fiscal year 1983. 

10. In applicable part, G.L. c. 149, § 26, as 
amended through St. 1967, c. 296, §§ 2 and 3, 
states: "The rate per hour of the wages paid to 
said mechanics and apprentices, teamsters, 
chauffeurs and laborers in the construction of 
public works shall not be less than the rate or 
rates of wages to be determined by the commis­
sioner as hereinafter provided; provided, that 
the wages paid to laborers employed on said 
works shall not be less than those paid to labor­
ers in the municipal service of the town paying 
the highest rate; provided, further, that if, in 
any of the towns where the works are to be 
constructed, a wage rate or wage rates have 
been established in certain trades and occupa-

tions by collective agreements or under­
standings between organized labor and employ­
ers the rate or rates to be paid on said works 
shall not be less than the rates so established; 
provided, further, that in towns where no such 
rate or rates have been so established, the wages 
paid to mechanics and apprentices, teamsters, 
chauffeurs and laborers on public works, shall 
not be less than the wages paid to the employees 
in the same trades and occupations by private 
employers engaged in the construction indus­
try." 

11. The first proviso in G.L. c. 149, § 26, may 
also be applicable to wage rate determinations 
under G.L. c. 121B, § 29, although it is not 
relevant here. By that proviso, wage rates for 
housing authority laborers may not be less than 
eighty per cent of wage rates for municipal 
service laborers in the municipality where the 
housing authority is located. 
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be less than eighty per cent of wage rates 
that have been established by collective 
bargaining agreements "between orga­
nized labor and employers" in the munici­
pality where the housing authority is locat­
ed. By the terms of the fourth proviso, 
when no such rates have been established 
in the municipality where the housing au­
thority is located, the wage rates may not 
be less than eighty per cent of wage rates 
paid to employees engaged in the same 
trade or occupation by "private employers 
engaged in the construction industry." 

[1] The commissioner claims that, for 
housing authority positions with counter­
parts in the construction industry (i.e., car­
penters, plumbers), the two statutes re­
quire that the "prevailing wage" be deter­
mined solely by reference to collective bar­
gaining agreements in the private construc­
tion industry. This interpretation, how­
ever, contradicts the words of G.L. c. 149, 
§ 26, because it combines elements of the 
third and fourth provisos. By the third 
proviso, the commissioner must first refer 
to collective bargaining agreements "be­
tween organized labor and employers" 
(emphasis supplied). Only when "no such 
... rates have been ... established," is he 
to turn to the fourth proviso, where he is 
directed to consider wages paid "by private 
employers engaged in the construction 
industry" (emphasis supplied). These spe­
cific references in the fourth proviso show 
an intention that the generic word "employ­
ers" in the third proviso means something 
more than "private" employers or those 
"engaged in the construction industry." 
By the terms of the third proviso, the com­
missioner must consider first all employ­
ers-both public and private, and both 
within and without the construction indus­
try-who have reached collective bargain­
ing agreements with organized trades or 
occupations.12 

12. In Commissioner of Labor & Indus. v. Boston 
Hous. Auth., 345 Mass. 406,417, 188 N.E.2d 150 
(1963), this court stated that "the commissioner 
... may reasonably use a rate of eighty per cent 
of the prevailing wage rate of the most nearly 
comparable class of construction worker." In 
that case, however, it was not the method, but 

In this case the commissioner improperly 
combined one element of the third proviso 
of c. 149, § 26,-"organized labor"-with 
one element of the fourth proviso-"pri­
vate employers engaged in the construction 
industry"-to create a hybrid standard for 
wage rates that § 26 does not contemplate. 
The commissioner erred by looking to the 
fourth proviso, and, even if it were applica­
ble, by not considering nonunionized work­
ers. 

[2,3] The interpretation we adopt leads 
to no harmful or anomalous result. The 
wage rates of housing authority mainte­
nance workers are still linked to rates paid 
unionized workers, if there are any in their 
locality, thus helping to ensure that they 
receive a reasonable wage. The commis­
sioner must also consider wages paid to 
laborers by the municipality in which the 
workers are employed and, if the circum­
stances of the third proviso apply, by public 
and private employers outside the construc­
tion industry. The commissioner is then 
authorized to fix a wage rate not less than 
eighty per cent of the prevailing wage so 
determined. Some showing of comparabili­
ty of jobs is implied in the statute. See 
Commissioner of Labor & Indus. v. Bos­
ton Hous. Auth., 345 Mass. 406, 417, 188 
N.E.2d 150 (1963). See also Commissioner 
of Labor & Indus. v. Worcester Hous. 
Auth., 8 Mass.App. 303, 309, 393 N.E.2d 
944 (1979). The commissioner may, in his 
sound discretion, set wage rates higher 
than eighty per cent to reflect genuine 
differences in the employment environ­
ment, such as the skills required, the haz­
ards, and the responsibilities. He must, of 
course, consider fringe benefits in compar­
ing prevailing wages. 

The commissioner contends that we 
should defer to his interpretation of the 
statute. While judicial deference in gener­
al is certainly warranted, "[t]he duty of 

the power, of the commissioner to set wage 
rates that was at issue. Id. at 413-414, 188 
N.E.2d 150. In any event, the statement is an 
accurate application of the law when no suffi­
ciently established rates exist in a particular 
community. 
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statutory interpretation is for the courts." of a housing authority. Spence v. Boston 
Utility Workers, Local 466 v. Labor Rela- Edison Co., 390 Mass. 604, 607-610, 459 
tions Comm 'n, 389 Mass. 500, 504, 451 N .E.2d 80 (1983). See Trustees of 
N.E.2d 124 (1983), quoting Cleary v. Car- Worcester State Hosp. v. The Governor, 
dullo's, Inc., 347 Mass. 337, 344, 198 395 Mass. 377, 380, 480 N.E.2d 291 (1985). 
N.E.2d 281 (1964). "In no event ... will an 
administrative interpretation be followed if 
it is contrary to 'plain and unambiguous 
terms [in] a statute.''' Saccone v. State 
Ethics Comm 'n, 395 Mass. 326, 335 n. 12, 

[4-7] We have no doubt that a housing 
authority properly may challenge the com­
missioner's rate determination as being 
based on an error of law. That is what the 

480 N.E.2d 13 (1985), quoting School housing authorities have done successfully 
Comm. of Springfield v. Board of Educ., in the first of these consolidated cases. 
362 Mass. 417, 441 n. 22, 287 N.E.2d 438 
(1972). We conclude, therefore, that all 
housing authority wage rates based on a 
"prevailing wage" in the construction in­
dustry must be remanded to the commis­
sioner for redetermination consistent with 
this opinion. 

2. In order to decide whether summary 
judgment for the commissioner was war­
ranted as to positions for which there were 
no analogues in the construction industry, 
we must decide what standard of review 
should be applied when a housing authority 
challenges the rates determined by the 
commissioner. The motion judge applied 
the rational basis test applicable to the 
determination of the validity of a regula­
tion (see, e.g., Borden, Inc. v. Commis­
sioner of Pub. Health, 388 Mass. 707, 736, 
448 N .E.2d 367, cert. denied sub. nom. For­
maldehyde Inst., Inc. v. Commissioner of 
Pub. Health, 464 U.S. 936, 104 S.Ct. 345, 
78 L.Ed.2d 312 [1983]), and upheld the 
redetermined rates. Certainly the rates 
are not regulations as defined in § 1 of the 
State Administrative Procedure Act (G.L. c. 
30A) because such a rate determination is 
not of "general application" (G.L. c. 30A, 
§ 1[5]). Associated Indus. of Mass. v. 
Commissioner of Ins., 356 Mass. 279, 284, 
249 N.E.2d 593 (1969). Nor is there a basis 
for treating the process as an adjudicatory 
proceeding under G.L. c. 30A. The Legis­
lature has declared the process not to be an 
adjudicatory proceeding (G.L. c. 30A, § 1-
[1][f], inserted by St.1966, c. 497, referring 
to the predecessor of G.L. c. 121B, § 29) 
and, in any event, there is no statutory 
provision for a public hearing and no con­
stitutional right to a public hearing in favor 

Beyond errors of law, a housing authority 
should have the right to challenge the fac­
tual basis of a rate determination as being 
arbitrary or capricious, that is, as lacking a 
rational basis. See Assessors of Sandwich 
v. Commissioner of Revenue, 393 Mass. 
580,588,472 N.E.2d 658 (1984); Greenleaf 
Fin. Co. v. Small Loans Regulatory Bd., 
377 Mass. 282, 293, 385 N .E.2d 1364 (1979). 
Unlike a challenge to a regulation in which 
the court attributes any supporting rational 
basis for the regulation to the regulation's 
author (see Arthur D. Little, Inc. v. Com­
missioner of Health & Hosps. of Cam­
bridge, 395 Mass. 535, 553-554, 481 N.E.2d 
441 [1985]), a challenge to a statutorily 
mandated determination of minimum rates 
cannot be rejected simply by imagining cir­
cumstances that would be supporting. The 
method by which the agency arrived at the 
rates must have had a rational foundation. 
The commissioner's supporting data and 
his calculations and conclusions should not 
be upheld if they are illogical or irrational. 
The commissioner need not have followed 
the best possible course in collecting infor­
mation and in arriving at the rates, but the 
resulting rates must be logical in relation 
to the statutory standard. Here, to suc­
ceed, the housing authorities must ulti­
mately demonstrate that what the commis­
sioner did in establishing the rates was not 
rational. 

[8,9] We reject the housing authorities' 
contention that the appropriate standard 
for judicial review of the commissioner's 
rates is the substantial evidence test. In 
this Commonwealth, the substantial evi­
dence test involves a court's assessment of 
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a record developed in a trial-type agency 
hearing. See New Boston Garden Corp. 
v. Assessors of Boston, 383 Mass. 456, 466-
467,420 N.E.2d 298 (1981).13 Any attempt 
to apply a substantial evidence test to a 
trial court record established after the com­
missioner has made his decision would 
overlook the deference courts should give 
to agency factfinding and decision making. 
The substantial evidence test has no mean­
ing when one attempts to apply it to a 
record made in court rather than before an 
agency. A court may choose to impose a 
higher standard of review than the rational 
basis test. A court may require that an 
agency record of some sort be made and 
that the agency explain its decision. A 
court may even require a trial-type hearing 
be held in particular circumstances, even if 
no statute so prescribes. See Massachu­
setts Medical Servo V. Commissioner of 
Ins., 344 Mass. 335, 339, 182 N.E.2d 298 
(1962). It is not feasible, however, to apply 
the traditional substantial evidence test, 

13. Where an agency proceeding is prescribed by 
statute but is not governed by the State Adminis­
trative Procedure Act, review of agency factual 
determinations is based on whether the agency's 
findings have reasonable support in the evi­
dence. See Westland Hous. Corp. V. Commis­
sioner of Ins., 352 Mass. 374, 385, 225 N.E.2d 
782 (1967); Insurance Co. of N. America v. Com­
missioner of Ins., 327 Mass. 745, 753, 101 N.E.2d 
335 (1951). Cf. Saxon Coffee Shop, Inc. V. Bos­
ton Licensing Bd., 380 Mass. 919, 923-925, 407 
N.E.2d 311 (1980) (action in nature of certiorari 
to review local licensing 'board's decisioh fol­
lowing agency hearing required by statute). 
Reasonable support in the evidence and the 
existence of substantial evidence in the record 
are essentially synonymous. Workers' Compen­
sation Rating &- Inspection Bureau V. Commis­
sioner of Ins., 391 Mass. 238, 244-245, 461 
N.E.2d 1178 (1984). 

14. In applying the "arbitrary and capricious" 
standard of the Federal Administrative Proce­
dure Act (5 U.S.C. § 706[2][A] [1982]), the Fed­
eral courts review an agency record and expect 
to find a satisfactory explanation from an agen­
cy for its action. See Motor Vehicle Mfrs. Assn 
of the u.s., Inc. V. State Farm Mut. Auto. Ins. 
Co., 463 U.S. 29, 43, 103 S.Ct. 2856, 2866, 77 
L.Ed.2d 443 (1983). Federal courts reviewing 
agency regulations or similar action consider an 
agency record and not a trial court record. See 
Arthur D. Little, Inc. V. Commissioner of Health 
&- Hosps. of Cambridge, 395 Mass. 535, 564 n. 6, 
481 N.E.2d 441 (1985) (Lynch, J., dissenting). 

with appropriate deference to factfinding 
of the administrative agency, to a factual 
record made in court.14 

[10] 3. We turn then to the question 
whether the summary judgment material 
before the motion judge presented a dis­
pute of material fact concerning the exist­
ence of a rational or logical basis for the 
rates the commissioner established for po­
sitions not found in the construction indus­
try. We conclude that the BHA raised 
sufficient doubt as to the rationality of the 
commissioner's method for setting wages 
as to bar summary judgment for the com­
missioner.15 

In the comparability study the commis­
sioner conducted following the remand or­
der in the first case, he recognized that 
certain housing authority positions had no 
comparable counterparts in the construc­
tion industry, and, thus, he undertook to 
find nonconstruction industry collective 
bargaining agreements that could serve as 

15. Of course, as we have already held, see Part 
1, supra, all wage rates for positions with con­
struction industry analogues must be remanded 
to the commissioner for redetermination con­
sistent with the correct interpretation of G.L. C. 

149, § 26. These positions are: bricklayers, ce­
ment masons, plasterers/tile setters, carpenters, 
electricians, painters, glaziers, plumbers, steam 
fitters, steam fitters/welders, and laborers. The 
wage rates for maintenance mechanic and 
maintenance aide were based solely on the pre­
vailing wage for various construction industry 
positions and thus must be remanded to the 
commissioner as well. This portion of our 
opinion, therefore, concerns only those other 
positions without any counterpart in the con­
struction industry, namely, appliance men, auto 
mechanics, high pressure and low pressure fire­
men, groundskeepers/ custodians, and oil burn­
er mechanics. 

We may immediately dispense with the rates 
for oil burner mechanic. Although the motion 
judge found this position to be a nonconstruc­
tion trade, it is not included in the commission­
er's own list of "classifications that were not 
comparable to those found in the construction 
industry." Indeed, the commissioner's study 
lacks any information concerning either the ba­
sis for the commissioner's finding of compara­
bility or the collective bargaining agreement 
from which the prevailing wage was derived. 
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bases for his wage determinations for 
these positions. Such an approach was 
consistent with his statutory duties. The 
housing authorities contend, however, that 
the commissioner's method for determining 
comparability was so deficient as to be 
irrational. They rely on an affidavit of an 
expert on job comparability that challenges 
the design, execution, and conclusions of 
the commissioner's study. 

A finding of reasonable comparability is 
essential if the commissioner is to base a 
housing authority wage rate on a particu­
lar trade's or occupation's prevailing wage. 
We have already held that the third proviso 
of G.L. c. 149, § 26, requires that the com­
missioner investigate bargaining agree­
ments both inside and outside the construc­
tion industry, and that he may at times be 
forced to look only at nonconstruction in­
dustry analogues. "The statutory concepts 
of 'prevailing wage' and the 'wage rate ... 
established in certain trades and occupa­
tions' only have meaning in the context of 
evaluating similar jobs. Implicit in both 
statutes is the requirement that the Com­
missioner make careful job comparisons." 
Commissioner of Labor & Indus. v. 
Worcester Hous. Auth., 8 Mass.App. 303, 
309, 393 N.E.2d 944 (1979). See Commis­
sioner of Labor & Indus. v. Boston Hous. 
Auth., 345 Mass. 406, 417, 188 N.E.2d 150 
(1963). 

The commissioner argues that, even if 
comparability is required, his study estab­
lishes at least a rational foundation for 
concluding that the five positions still at 
issue are reasonably comparable to similar­
ly titled trades and occupations outside the 
construction industry. The commissioner's 
survey instruments were derived from defi­
nitions contained in the Federal Dictionary 
of Occupational Titles (D.O.T.), and asked, 
in substance, whether each housing author­
ity employee with a particular title per­
formed the tasks set out in the D.O.T. 
definition. The commissioner concedes 
that this methodology may have empha­
sized similarities with similarly-titled 
trades, but he contends that an expanded, 
broader-based study would be "merely a 
sociological survey of work performed." 

The commissioner argues that the housing 
authorities' assertion of a dispute of mate­
rial fact collapses simply to a difference of 
opinion on the proper scope of such a com­
parability study. 

The housing authorities respond with 
criticisms of all facets of the comparability 
study. Three of their complaints seem of 
particular significance in the context of 
housing authority positions with no con­
struction industry analogues. In the first 
place, the authorities argue that the study 
is irrationally biased in favor of finding 
comparability. They note that the formal 
part of the survey instrument catalogues 
only the ways in which a housing authority 
position mimicked a particular trade; only 
a blank page, the responses from which 
were not collated, catalogued the ways in 
which a housing authority position and the 
trade in question differed. Since the ques­
tions on the formal survey instrument were 
always derived from the definition of the 
trade itself, the commissioner could scarce­
ly fail to discover that, at least in some 
respects, overlap existed between the hous­
ing authority position and the similarly ti­
tled trade. Thus, the authorities argue, the 
commissioner's finding of comparability is 
meaningless. 

Second, the authorities argue that, on 
two of the central concerns of the study­
hazards and fringe benefits-the commis­
sioner's methodology was explicitly biased. 
The commissioner openly stated that "[t]he 
purpose of th[ e hazards] section [of the 
study] was to establish that a comparable 
level of hazard existed between the ... 
trade and housing authority work" (empha­
sis supplied). The authorities contend that 
the commissioner asserted without any 
support that the vast array of employer­
paid fringe benefits afforded housing au­
thority personnel (but, ordinarily, not 
tradesmen) were approximately balanced 
by the twenty per cent differential between 
the prevailing wage and the wage rates set 
under G.L. c. 121B, § 29. 

Finally, and perhaps most significantly, 
the authorities note that, even if the com-
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missioner established comparability be­
tween a certain housing authority position 
and the abstract definition of a particular 
"trade" found in the D.O.T., the commis­
sioner has not established-and the study 
does not purport to establish--comparabili­
ty between the D.O.T. definition and the 
real-world trade from which the prevailing 
wage is derived. Without this latter com­
parison, the authorities argue, nothing can 
be said about the comparability of a hous­
ing authority position and a real-world 
trade or occupation. 

In our opinion, these challenges raise 
genuine issues of fact about the rationality 
of the commissioner's study. On the basis 
of the record before us, we cannot say that 
the rates established have an unquestiona­
bly rational basis. 

4. We affirm the judgment of the Supe­
rior Court in the first case. We reverse 
the summary judgment for the commission­
er in the second case, and remand that case 
for further proceedings consistent with this 
opinion. 

So ordered. 

LYNCH, Justice (concurring). 
I applaud the court's conclusion that "un­

like a challenge to a regulation in which the 
court attributes any supporting rational ba­
sis for the regulation to the regulation's 
author, (see Arthur D. Little, Inc. v. Com­
missioner of Health & Hosps. of Cam­
bridge, 395 Mass. 535, 553-554, 481 N.E.2d 
441 [1985]), a challenge to a statutorily 
mandated determination of minimum rates 
cannot be rejected simply by imagining cir­
cumstances that would be supporting," and 
that "[t]he commissioner's ... calculations 
and conclusions should not be upheld if 
they are illogical or irrational." Ante at 
91. I would, however, subject the com­
missioner's action to the test of reasonable­
ness rather than rationality. This court 
and the parties agree that the wage rates 
are, strictly speaking, neither a regulation 
nor an adjudication. When an administra­
tive action is neither an adjudication nor 
the promulgation of a regulation but con­
sists of rate setting, "our task is to deter-

mine 'whether the commissioner has com­
plied with the standards prescribed by the 
statute,' although 'we are not thereby au­
thorized to substitute our judgment as to 
the reasonableness or adequacy of the 
[rates] for that of the commissioner.''' 
Westland Hous. Corp. v. Commissioner of 
Ins., 352 Mass. 374, 384-385, 225 N.E.2d 
782 (1967), quoting Massachusetts Bond­
ing & Ins. Co. v. Commissioner of Ins., 
329 Mass. 265, 273, 107 N.E.2d 807 (1952). 
In other rate setting contexts we determine 
whether the rates have reasonable support 
in the evidence, Westland Hous. Corp., 
supra, 352 Mass. at 385, 225 N .E.2d 782. I 
would, therefore, hold that the BHA may 
attempt to show that the wage rates estab­
lished by the commissioner have no reason­
able support. In applying this standard, I 
would be mindful of the deference due the 
commissioner's specialized knowledge, 
technical competence, and experience re­
garding issues within the scope of his stat­
utorily delegated authority. Workers' 
Compensation Rating & Inspection Bu­
reau v. Commissioner of Ins., 391 Mass. 
238, 246, 461 N .E.2d 1178 (1984). 

I am unsure if the reasonable support 
test I advocate would in this case compel a 
result any different from that adopted by 
the court. A test phrased in terms of 
reasonableness, however, would distinguish 
it from the traditional rational basis test 
which has been rejected in this case by the 
court and which I would abandon complete­
ly in the review of administrative decisions. 
See Arthur D. Little, Inc. v. Commission­
er of Health & Hosps. of Cambridge, 395 
Mass. 535, 557-563, 481 N.E.2d 441 (1985) 
(Lynch, J., dissenting). Although I see no 
real difference between the concepts of ra­
tional basis as the court now defines it, and 
reasonable support, reasonable support, un­
like rational basis, is a term that has result­
ed in meaningful judicial review in other 
cases. I would reject any suggestion that 
the concept of rationality, as opposed to 
reasonableness, results in any greater def­
erence to the administrative determination 
being considered. Since we have recently 
attempted to eliminate confusion by point-
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ing out that there is no essential difference 
between a duty to look for reasonable sup­
port in the evidence and a duty to look for 
substantial evidence in the record, ante at 
note 13, the reasonable support test would, 
I believe, further that desirable purpose. 
The reasonable support test I suggest re­
quires a familiar mode of judicial review. 
Any such test requires an examination of 
the basis for the administrative determina­
tion. I would follow the suggestion of the 
court, that a reviewing court may require 
that a record be made by the agency and 
that it explain its decision, or that a trial­
type hearing be held in appropriate circum­
stances. Ante at 91-92. I would not 
eliminate the possibility, however, as the 
court has done, that some circumstances 
might exist that would make it appropriate 
for a court to develop the record upon 
which an administrative action is based. 
If, as in this case, there is no procedure 
mandated by statute for the development 
of a record justifying the rates, and if a 
reviewing court should be satisfied that the 
agency charged with the responsibility has 
either failed or refuses to develop such a 
record, it seems to me appropriate for the 
Superior Court to do so. 

396 Mass. 1201 

OPINION OF THE JUSTICES TO 
THE SENATE. 

Supreme Judicial Court of 
Massachusetts. 

Oct. 21, 1985. 

In response to questions propounded 
by Senate, the Supreme Judicial Court held 
that proposed bill designed to dedicate in 
trust, for benefit of Massachusetts Conven­
tion Center Authority, portion of local-op­
tion excise collections violated state consti­
tutional requirement that monies received 
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on behalf of Commonwealth be paid into 
treasury and expended by appropriation of 
Legislature. 

Answer submitted. 

1. Courts e->208 
While it is permissible for Supreme 

Judicial Court, in commenting upon ques­
tions propounded to Court by Senate, to 
advert to obvious defects in proposed bill, it 
is not incumbent upon Court to search lim­
itless space of potential constitutional viola­
tions when no specific question directs 
Court's attention to finite point. 

2. States e->130 
Proposed bill designed to dedicate in 

trust, for benefit of Massachusetts Conven­
tion Center Authority and its users, portion 
of local-option excise collections violated 
constitutional requirement that monies re­
ceived on behalf of Commonwealth be paid 
into treasury and expended by appropria­
tion of Legislature; bill empowered Au­
thority to expend revenues "for any of the 
purposes for which the Authority is autho­
rized to expend funds" and no state, local, 
or executive entity retained any directive 
power over expenditure of funds. M.G. 
L.A. c. 64G, § 3; St.1982, c. 190, § 33; 
M.G.L.A. Const. Amend. Art. 63. 

To the Honorable the Senate of the Com­
monwealth of Massachusetts: 

The Justices of the Supreme Judicial 
Court respectfully submit this reply to the 
questions set forth in an order adopted by 
the Senate on July 10, 1985, and transmit­
ted to us on July 25, 1985. The order 
recites the pendency before the Senate of a 
bill, Senate No. 2434, entitled, "An Act 
relative to the financing and operation of 
convention and civic centers in the Com­
monwealth," a copy of which was transmit­
ted with the order. 

The three questions which accompany 
the order concern section 8 of the proposed 
bill, which would dedicate in trust, for the 
benefit of the Massachusetts Convention 
Center Authority (Authority) and its users, 


