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* + Appearance for Appellants:

Appearance'for Department of
Labor and Industries:

Philip DeMoranville
Lakeville Redi-Mix, Inc.
Tremont St., P.O. Box 682
South Carver, MA 02366

Robert J. Prezioso

Director of Statistics

pept. of Labor and Industries
100 Cambridge St., Rm 1107
Boston, MA 02202 .

DECISION d% THE DEPARTMENT OF LABOR AND INDUSTRIES

JURISDICTION

Pursuant to Mass.

as designee of the Commissioner of the Department of

Gen. Laws ch. 149, § 27A, the undersigned,

Labor and

Industries (®DLI"), conducted a hearing on February 21, 1995 at

DLI’s offices at 100 cambridge Street, Room 1107, Boston,

MA.

The subject of the hearing concerned an appeal brought by

Lakeville Redi~-Mix, Inc. and A. Graziano, Inc.

"Appellants

(collectively the

n} contesting certain wage determinations made by DLI
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for a sidewalk construction and repair public works project
performed in the Town of Plymouth. et
The issue presented is whether truck drivers providing
feady—mix concrete to the public works site are subject to the
prevailing wage re
o g quirements of Mass. Gen. Laws ch. 149, §§ 26~
STATEMENT OF FACTS
On or about December 1, 1994, DLI issued minimum wage rat
and classifications of employment, pursuant to Mass. Gen Laa -
ch. 149, §§ 26-27H, as requested by the Town of Plymouth-fo w:
construction and repair of sidewalks to be located in Plymoithhe
on January ?5, 1995, the Town of Plymouth adv;rtised a request-
for bids, which incorporated the wage rates issued by the
Departme?t. On January 28, 1985, the Appellantg filed a request
fof hearing pursuant to ch. 149, § 27A contending that truck
drivers who will be hired to haul ready-mix concrete to the
public w?rks site do not aid in the application of the concrete
th:y del{ver, but are mere suppliers, and are therefore not
subject to the pr i1i : i
o prevailing wage requirements of ch. 149, §§ 26-
During the hearing, Philip DeMoranville provided the
following testimony concerning the job duties of ready-mix
concrete haulers. Ready-mix drivers haul the ready-mix material
to the work site in liquid form. Prior to application, the
ready-mix material does not possess the properties of concrete

but be
comes concrete only after it has been applied and had
ad an
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opportunity to cure-

wWhen a ready-mix hauler arrives at a work site, he is

directed where to position his truck by the masons working on the

project. The ready-mix material is deposited from the truck in

one of two ways. The material is either applied directly into a

form or mold through a chute extending from the back of the

ready-mix truck, or the concrete is loaded into pump trucks

through the chute and deposited into the form oxr mold by the pump

truck. - In either case, the rate of flow of the concrete from the

ready-mix truck has to be regqulated by the ready-mix operator

from inside the cab of the truck. since the mason is the person

who oversees the jnstallation of the concrete, the driver must

take direction from the mason as to the flow rate of the ready-~

mix and the positioning of the truck.

tThe extent to which the truck driver must maneuver the truck

while depositing the ready-mix at the work site varies, depending

on the nature of the project. 1f a relatively large concrete

structure is to be constructed, the driver backs up to the form

and unloads the entire load of ready-mix therein and then leaves

the site to pick up another load. However, as in the present

case, where a sidewalk is to be constructed, the ready-mix hauler

slowly drives the truck along the sirip where the sidewalk is to

be laid, while a worker outside of the truck directs the truck

driver to ensure that he does not steer off course.

The amount time that the ready-mix hauler stays on the work

site for each load also varies, depending on the amount of ready-
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mix to be appli
pplied and the nature of the project T
. ypically, the

- ready-mix haul
er remai
mains on the work site for anyvhe
re from fiv
e

mxnute? to one hour per load

AHALYSIS
Mass. Gen. Laws ch. 49 26 re S e S er o
h. 1 . § qulre the Commission f
DLI to set hourly wage rates whic
1 rat hich must be paid to "mechanics and
apprentices eam: [+ a orer who ploye
i , t sters, hauffe 1 d
urs and la
d borers" who are em
“in the construction of public works." There is no d that
ispute
ready-mix drivers are "teamsters" and that the sidewalk
construction and P O pose: n o ynmou is a
repair job proposed by the Tow £ Pl th
ic works construc (e} - The salient issue is whether
P tion project
ubl n i
e work performe the re ~m1. lers is sufficientl
th k d b ady-mix hau Y
Y ) ot £
connected to the public works proiect to make such work subject
Q e preva ng wage requirem s O t tute.
to th P iling g quirement. £ the sta
The Supreme Ju at ver
Sup dicial court had occasion to answer th Y
q stion with ulers 1in
uest : th respect to bituminous concrete haul i
Construction Industries o assachuse V. 1ss} r of Labor
sachusetts
dust f M t. Comm oner o

and Ipdustries, 406 Mass. 162 1989 "CcIM") . n that case, the
’ ( ) ( ) I hat .
cour tated that, 1 a nexus between
t ? ’ f there exists a "signlflc nt bet
e work [the] team L e rmn and the site of th ) of )ect "
th sters perform .
e Pro
classificatio 2 ete a
n. Id t 8 CIM
at 168. The CIM court determined that
l1tuminous ¢ g o e ro
bit oncrete haulers are an integral part £ the road
construction ojec are not m m a - e
t t pr t and not t 1me "
ere "materi
n The court

held that "“(w
}hen the
performance of a statutorily specified
ed job

{bituminous co
n
crete hauling] has a significant co
nnection with
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s et

tion project. then that job falls within the domaln

statute.” Id.

the construc

of the posted wage law

The CIM court cited the following three factors in support
of its conclusion that bitu;inous concrete haulers jndeed have 2a
significant nnexus® OX wconnection™ to the public works sitez
- 1. The pituminous concrete nhaulers spend a ngreat deal
of time," approximately five to fifti::-minutes per

load, on the work site. Id. at 164,

the bituminous concrete haulers work
and take direction from workers at

2. While on site,
g the material to the road surface-

with the road crew
the site in applyin
Id. at 168.

the bituminous concrete haulers
ting the material into 2 spreader and
£ with the spreader operator whao

1 to the road surface —~ is an
truction process. Id. at

3. The activity
rm —— deposi

applies the materia
integral
164, 168.

/s analysis to the facts elicited at

applying the CIM court
stant appeal, it is

more —— of 2 connect

clear that ready-mix

the hearing on the in
jon with the

haulers have as much —— if not
sidewalk construction project at issue as the bituminous concrete
haulers had with the road construction project in the CIM case-
First, ready-mix haulers may spend up to an hour per load on the
work site as compared to fifteen minutes per load for pbituminous
concrete haulers- second, the ready-mix drivers work with, and
take direction from, the masons for virtually the entire time

that they are on the work site.

Finally, there is a striking similarity petween the actual
process of depositing and applying ready-mix concrete and
pbituminous concrete and the extent to which they are integral to
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the project at issue. In fact, in sidewalk construction, the
ready-mix driver performs a major role in ensuring that the
sidewalk is constructed properly. 1In addition to regulating the
flow rate of the material, in cases in which a éump truck is not
- used, the ready-mix driver must also ensure that the truck is

moving at the proper speed and in the right direction.

EE SRRV S PN TN

For the foregoing reasons, ready-nix concrete drivers have a
‘significant nexus to the public works site and therefore are
subject to the requirements of the prevailing wage statute.
Accordingly, the appeal is denied and the wage raﬁes for the

instant project are upheld.
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Dated: February 24, 199s
DEPT. OF LABOR AND INDUSTRIES

T
By: \'i/(.féé“( Cz, ‘-i/?ii_r

Spencer C. Demetros
General Counsel

Dept. of Labor and Industries




