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70-71, 123 N.E.2d 368 (1954); Common
wealth v. Balthazar, 366 Mass. 298, 303-304, 
318 N.E.2d 478 (1974); Commonwealth v. 
Borodine, ~ Mass.~, _a, 353 N.E.2d 
649 (1976). However, it was discretionary 
with the judge whether she would allow the 
defendant's immediate motion for mistrial 
or would (as she said within the hearing of 
the jury) "instruct [them] that the burden is 
on th .. Commonwealth to prove it." Com
monwealth v. Gouveia, - Mass. -, ~
- - b, 358 N.E.2d 1001 (1976), and cases 
cited. During the brief charge (eight 
pages), which followed the objectionable re
marks by only a few minutes, the judge 
instructed the jury that the closing argu
ments of counsel were not eviqence, that 
the defendant was presumed to be innocent, 
that the Commonwealth had the. burden of 
proving the defendant guilty beyond a rea
sonable doubt (at least five times), that the 
defendant was not required to p~oduce evi
dence of his innocence, that he had the 
right to remain inactive and r~quire the 
Commonwealth to go forward tp produce 
evidence, that he had a constitut~onal right 
not to take the stand, and that nolunfavora
ble inference should be drawn from the fact 

I that he had not done so. Com~are Com-
monwealth v. Balthazar, 366 M~s. at 304, 
318 N.E.2d 478; Commonwealth: v. Boro
dine, - Mass. at _e, 353 N.,E.2d 649; 
Commonwealth v. Gouveia, -: Mass. at 
- - - d, 358 N.E.2d 1001. No ~xception 
was taken to any of those instruct~ons (com
pare Commonwealth v. Borodine, -j - Mass. 
at _e, 353 N.E.2d 649; Common,wealth v. 
Gouveia, - Mass. at -I) 35~ N.E.2d 
1001, and counsel for the defe~dant ex
pressly advised the judge that he had no 
request for any further instructiori, (see and 
compare Commonwealth v. Balthazar, 366 
Mass. at 304, 318 N.E.2d 478.) There was 
no prejudicial error. We add that we reach 
this conclusion without giving any Consider
ation to the defendant's personal, express, 
unqualified and unsolicited admission of 

 

a. Mass.Adv.Sh. (1976) 2153, 2166. 

b. Mass.Adv.Sh. (1976) 2877, 2883-2884. 

c. Mass.Adv.Sh. (1976) at 2164. 

guilt during the course of the hearing on 
disposition. 

Judgment affirmed. 
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Contractor which supplied motorized 
street sweepers with operators for such 
sweepers under contract with city was con
victed before the Municipal Court of the 
City of Boston of paying operators less than 
wages specified in contract, and defendant 
appealed. The Superior Court, Glynn, J., 
reported for Appeals Court's determination 
the question whether contract entered into 
between city and defendant was subject to 
statute providing a penalty for failure to 
pay minimum wages to operators of equip
ment engaged in public works. The Ap
peals Court, Grant, J., held that the sweep
ing of public ways is a "public works" with
in meaning of statute providing penalty for 
failure to pay minimum wages to operators 
of equipment engaged in public works, and 
such statute applied to contract entered 
into between city and defendant. 

Reported question answered in the af
firmative. 

d. Mass.Adv.Sh. (1976) at 2882-2883. 

e. Mass.Adv.Sh. (1976) at 2164. 

f. Mass.Adv.Sh. (1976) at 2883. 
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Sweeping of public ways constituted 

"public work" within meaning of statute 
providing a penalty for failure to pay mini
mum wages to operators of equipment en
gaged in public works, and such statute 
applied to contract entered into between 
city and contractor which supplied motor
ized street sweepers with their operators. 
M.G.L.A. c. 149 § 27F. 

John F. Dunn, Boston, for defendant. 

Guy A. Carbone, Sp. Asst. Dist. Atty., for 
the Commonwealth. 

Harold B. Roitman, Boston, for Local Un
ion No. 379, Intern. Broth. of Teamsters, 
Chauffeurs, Warehousemen and Helpers of 
America, amicus curiae, submitted a brief. 

Before KEVILLE, GRANT and ARM
STRONG, JJ. 

GRANT, Justice. 

The complaint in this matter is framed 
under G.L. c. 149, § 27F,) and was sub
mitted to the Superior Court on a state
ment of agreed facts, the essence of which 
may be summarized as follows. On June 
25, 1974, the defendant entered into a con
tract in writing with the city of Boston, 
acting through its department of public 
works, under which the defendant agreed 

1. General Laws c. 149, § 27F, inserted by St. 
1960, c. 795, reads: "No agreement of lease, 
rental or other arrangement, and no order or 
requisition under which a truck or any automo
tive or other vehicle or equipment is to be 
engaged in public works by the commonwealth 
or by a county, city, town or district, shall be 
entered into or given by any public official or 
public body unless said agreement, order or 
requisition contains a stipulation requiring pre· 
scribed rates of wages, as determined by the 
commissioner, to be paid to the operators of 
said trucks, vehicles or equipment. Any such 
agreement, order or requisition which does not 
contain said stipulation shall be invalid, and no 
payment shall be made thereunder. Said rates 
of wages shall be requested of said commis
sioner by said public official or public body, 
and shall be furnished by the commissioner in a 
schedule containing the classifications of jobs, 
and the rate of wages to be paid for each job. 
Said rates of wages shall include payments to 
health and welfare plans, or, if no such plan is 
in effect between employers and employees, 

to furnish motorized street sweepers with 
their operators for the purpose of keeping 
the streets clean in a specified section of 
the city. The contract provided that the 
defendant should pay the operators of the 
sweepers at the aggregate hourly rate of 
$6.33, representing $6.00 by way of straight 
wages and $.33 in lieu of payments to 
health and welfare plans. The components 
of that rate had been requested of and 
prescribed by the Commissioner of Labor 
and Industries (Commissioner), and had 
been specifically included in the contract, in 
accordance with the procedures contemplat
ed by the first paragraph of § 27F. It was 
subsequently discovered, and it is now 
agreed, that the defendant paid all the op
erators at rates less than $6.33 per hour. 

The Commissioner secured from the Mu
nicipal Court of the City of Boston nine 
complaints charging the defendant with vi
olations of § 27F. The defendant was con
victed on all the complaints and appealed to 
the Superior Court, where the single com
plaint now before us was submitted on the 
agreed facts already summarized. A Mu
nicipal Court judge, sitting in the Superior 
Court under statutory authority, has report
ed for our determination the question 
whether a contract such as the one already 
described is subject to the provisions of 
§ 27F,2 

the amount of such payments shall be paid 
directly to said operators. 

"Whoever pays less than said rates of wages, 
including payments to health and welfare 
funds. or the equivalent in wages, on said 
works, and whoever accepts for his own use, or 
for the use of any other person, as a rebate, 
gratuity or in any other gUise, any part or 
portion of said wages or health and welfare 
funds, shall be punished by a fine of not less 
than one hundred dollars nor more than five 
hundred dollars." 

2. The question actually posed by the judge is, 
"Does Mass.Gen.Laws, Chapt. 149. Section 27F 
apply to a street sweeping contract . 
or is such a contract, a contract for public 
services and not public works?" As indicated 
in the text of our opinion, we confine our con
sideration to the first branch of the question. 
If § 27F does not apply to the circumstances of 
this case. there is no need to determine wheth
er the contract in question should be character
ized as one "for public services." 
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The parties, the amicus curiae and we are 
all in agreement that the critical question is 
whether the sweeping of public ways is 
"public" work within the meaning of § 27F. 
There is no legislative history which is of 
any assistance in answering that question.3 

The Commonwealth's argument in favor of 
the Commissioner's administrative interpre
tation of the statute is unpersuasive be
cause the record is silent as to any prior 
occasion on which the Commissioner may 
have considered circumstances similar to 
those of the present case} Contrast Gillis 
v. Mass. Cable vision, Inc. - Mass. -,
-, -·,340 N.E.2d 872 (1976). The de
fendant bases its argument in part on ab
stract lexical definitions of "public works." 
See Webster's Third New International Dic
tionary 1836 (1971 ed.); 5 Black's Law Dic
tionary 1781 (4th ed. rev. 1968). The par
ties and the amicus have cited numerous 
cases from other jurisdictions, none of 
which was concerned with a statute bearing 
any close resemblance to § 27F .. "Neither 
answer to [the reported] question can be 
shown overwhelmingly to be correct, but 
we think the [Commonwealth's] position is 
to be preferred." Eastman Kodak Co. v. 
Clerk of Third District Ct. of E. Middlesex, 
- Mass. -, - (1977) b, 361 N.E.2d 230, 
231. 

The sweeping of public ways by motor
ized equipment is a function which, like 
street sprinkling (G.L. c. 40, § 16), is com
monly performed by or under the direction 
of superintendents of streets and boards 
and departments of public works in cities 
and towns. See G.L. c. 41, §§ 21, 66, 68 and 
69. It is a function akin to several of those 
which the Department of Public Works of 

 

3. See 1959 Senate Doc. No. 188; 1960 House 
Doc. No. 2407; St.l960, c. 795 ("An Act requir
ing payment of determined wages to operators 
of trucks and other equipment ren~ed for use 
on public works"). ! 

4. To the contrary, the record indicatbs that the 
Commissioner experienced some uncertainty as 
to how the operator of a street swee~er should 
be classified for the purpose of deterpining his 
wages. 

a. Mass.Adv.Sh. (1976) 159, 166, 171. 

the Commonwealth (DPW) is specifically 
required to perform in the maintenance of 
State highways, and which often require 
the use of trucks and related equipment. 
See G,L. c. 81, §§ 13 (removal of brush) and 
14( removal of trees, tree limbs and shrub
bery bordering State highways). See, gen
erally, c. 81, § 15. It is common knowledge 
that all the types of work just referred to 
can be, and often are, performed by private 
contractors using their own employees and 
equipment rather than by the public labor 
force using publicly owned equipment. It 
appears to be common ground that the 
street sweeping equipment here in question 
fell within the ambit of G.L. c. 149, § 27F, 
and we have no doubt that the work called 
for by the contract was "public" in the 
sense in which that word is used in the 
section. 

The defendant's principal argument 
against the applicability of § 27F is that 
implicit in the words "public works" is the 
concept of "construction," a factor which is 
noticeably absent from the present case. 
We think the argument overlooks the 
framework and the subject matter of relat
ed provisions found in G.L. c. 149 ("LABOR 
AND INDUSTRIES"). Section 27F was 
inserted in the subdivision of c. 149 which is 
entitled "PUBLIC EMPLOYMENT" (see 
Gallagher v, Contributory Retirement Ap
peal Bd., - Mass.App. -, -, -
- c, 340 N.E.2d 905 [1976J), at a point 
almost immediately following §§ 26 
through 27D of that chapter, as then in 
effect.6 Each of those sections was, and 
still is, concerned in one way or another 
with the payment of minimum wages pre-

s. This authority excludes the "grading and 
lighting of streets" from its definition of "pub
lic works." 

b. Mass.Adv.Sh. (1977) 574, 577. 

c. Mass.App.Ct.Adv.Sh. (1976) 4, 10, 12-13. 

6. See G.L. c. 149, §§ 26 through 27D, as ap
pearing in St.1935, c. 461, and as subsequently 
amended. None of the amendments to any of 
those sections is of any present significance; it 
is enough to note that the quoted or para
phrased portions thereof have survived all 
amendments. 
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scribed by the Commissioner to public emM 

ployees as well as the employees of private 
contractors who are engaged in the con
struction of public works. Those sections 
were, and still are, interlaced with copious 
variations of the phrases "construction of 
public works" (§§ 26, 27 and 27C), and 
"public works to be constructed" (§§ 26,27 
and 27A) , The words "construction" and 
"constructed" were, and still are, defined to 
include "additions to and alterations of pub
lic works" (§ 27D).7 Sections 26 through 
27D provided, and still provide, a compre
hensive statutory scheme requiring the pay-
ment of the prescribed minimum wages to 
practically all employees, public or private, 
who are engaged in the "construction" of 
public works. It was in the light of this 
explicit background (see Commissioner of 
Labor & Indus. v. Boston Housing Authy., 
345 Mass. 406, 415, 188 N .E.2d 150 [1963]) 
that the Legislature selected the unquali
fied words "public works" which are found 
in § 27F. If the intention was that the 
prescribed wage provisions of that section 
should be limited in their application to 
employees engaged in public works involv
ing "construction," the new section would 
have been completely unnecessary. See In
surance Rating Bd. v. Commissioner of Ins., 
356 Mass. 184, 189, 248 N.E.2d 500 (1969). 

It is arguable, of course, that if the Leg
islature had intended to include work such 
as the sweeping of public ways within the 
ambit of § 27F, it would have said so explic
itly (see Commonwealth v. Hayes, -
Mass. -, _d, 362 N.E.2d 905 [1977]), 
but we see no occasion for invoking the 
principle that an ambiguous penal statute is 
to be strictly construed against the Com
monwealth. See Davey Bros. Inc. v. Stop & 
Shop, Inc., 351 Mass. 59, 63, 217 N,E.2d 751 
(1966); Opinion of the Justices, - Mass. 
-, _0, 364 N.E.2d 184 (1977). 

We answer the question reported (see 
note 2, supra) in the affirmative. 

So ordered. 

7. See also § 27E, inserted by St.l938, § 67, 
which accorded. and still accords, an employ· 
ment preference to local residents in connec
tion with the "construction, reconstruction, al
teration or repair of any public works" con
ducted under the aegis of the DPW. 
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Defendant was convicted before the 
Superior Court, Suffolk County, Chmielin
ski, J., of armed assault in a dwelling, as
sault and battery with a dangerous weapon 
and armed robbery, and he appealed. The 
Appeals Court, Hale, C. J., held that charge 
referring to an alibi as a "defense" and 
singling out alibi testimony as requiring 
careful scrutiny was disapproved and that 
failure to give essence of requested instruc¥ 
tion that an alibi may be the only refuge of 
the innocent was reversible error. 

Judgments reversed; verdict set aside. 

1. Criminal Law <8=1048 

Assignment of error, although briefed, 
brought nothing for review by Appeals 
Court where it was not based on an excep
tion. 

2. Criminal Law <8=775(3), 1173.2(3) 

Instruction wherein trial judge twice 
referred to an alibi as a "defense" and 
singled out alibi testimony as requiring 
careful scrutiny and indicated that defend
ant bore burden of presenting sufficient 
evidence to substantiate his story and to 
create a reasonable doubt as to his presence 

d. Mass.Adv.Sh. (1977) 928, 933_ 

e. Mass.Adv.Sh. (1977) 1048, 1051. 


