Responses to unanswered questions raised during 9/15/2020 Microenterprise training

Q 1) Can IRS 941 form be used to verify number of employees?
A 1) The number of employees receiving wages, etc. are reported on Form 941 and filed quarterly, making this a useful tool for verifying persons employed.  However, be aware that the NOFA requires that for qualifying as a microenterprise the number of employees must be counted on the date of application.

Q 2) Can owner one of two businesses qualify?
A 2) Each business may qualify individually if it meets all Microenterprise Parameters listed in the Microenterprise training presentation, NOFA, etc.  However, if the owner is being qualified as LMI, all sources of income, including from both businesses, would be counted.

Q 3) HVAC upgrades eligible?
A 3) Possibly, if required for operation in Covid-19 environment (e.g., increased filtration or air flow in a restaurant). Bear in mind that undertaking physical work with the grant funds will trigger revisions to the environmental review, and if the cost exceeds $2,000 Davis-Bacon wage rates will apply.

Q 4) Can funds be used to pay back a loan for Covid-19 adaptation enhancements?  Can funds be used to pay federal taxes?
A 4) Funds for working capital may be used for general operating costs (e.g., rent, staffing, utilities).  Payment for loans and taxes may be problematic.  Payment of loans could be considered a Duplication of Benefits.

Q 5) Can funds be used to purchase a vehicle as inventory for re-sale by a used car dealer?  
A 5) Possibly, but more details are needed to reach a definitive determination. (E.g., was the business closed?  Did it suffer a Covid19-related loss?)

Q 6) Is the grant considered income?
A 6) DHCD cannot offer tax advice. However this document was obtained by a grantee and may contain relevant information from the MA DOR. 



Q 7) If a business has a documented loss of $7,000, but the service they need costs $9,000 is the grant limited to $7,000?
A 7) Yes.

Q 8) If a business shows a loss of $8,000 and needs $8,000 in working capital and another $2,000 for technical assistance, is that allowed?
A 8) Yes.  The technical assistance does not need to be offset by a corresponding loss.

Q 9) A business shows a gross profit loss and net profit gain.  Can we use the gross profit loss?  
A 9) For the purposes of this program business loss means either loss of income or increased costs related to Covid-19.  We’ve suggested several ways of measuring loss of income including loss of revenues, profits (generally meaning net profits) or accounts receivable. 

Q 10) A business that provides in-person artist workshops wants to purchase video equipment in order to provide these services remotely.  Is this purchase eligible?  
A 10) Yes, provided all other standards and criteria are met including not being a major equipment purchase (generally more than $5,000).

Q 11) An applicant has an on-line community information/resource business for families (family activities, outings, workshops, announcements etc.)  Due to Covid-19 advertisers have decreased, thereby decreasing revenue.  The applicant would like to purchase items such as books, games and cd’s to bundle together as seasonal learning kits for kids/parents and offer them for sale on the website.  The new activity is expected to allow the business to stabilize.

A 11) Yes, this is not what we mean by “business expansion” and likely okay.

Q 12) It is understood that a business must be located in a participating city or town (or regional application community), but must the owner also reside in a participating community?
A 12) There is no state or federal requirement that the owner reside in a participating community.  However, if the local community requires residency in its program design, then that requirement must be followed. Also be aware that if the owner will be qualified as LMI the LMI data must be used for the community where the owner resides.

Q 13) How long is the program period in the grant agreements?  
A 13) The grant agreements are written for 18 months but given the simplicity and emergency nature of this program we expect most funds to be drawn down within a few months.

Q 14) What is the required documentation that businesses will need to provide to us before they receive a grant? 
A 14) Refer to Microenterprise training presentation under LMI Limited Clientele and Source Documentation and Minimum Standards.

Q 15) What is required for proof of minority, veteran or women owned business? 
A 15) This information is self-reported with the application.

Q 16) Is a DUNS number required from each business? 
A 16) Yes.  If a business does not have a DUNS number one may be obtained at this link and must be reported quarterly.  

Q 17) For the requirement that businesses must have 5 or fewer employees, does this include all part-time staff and contract staff?  E.g., Can businesses add up part-time staff to equal a FTE position? 
A 17) No.  The requirement is that a microenterprise (at the time of application) include no more than five (5) employees, including owner(s).  Employees are persons, not full-time equivalent positions.  There is no adjustment for full or part-time status.

Q 18) Are there restrictions on how long businesses can use the grant money for on the DHCD end or restrictions on how many months of expenses they can use the money for?
A 18) Expenditures must be completed within the term of the Program Assistance Agreement, which cannot exceed the term of the Grant Agreement between DHCD and the City/Town. However given the urgent nature to assist local businesses, we expect these funds to be expended within a few months.

Q 19) Could a business spend grant funds on supplies and materials or inventory that was lost due to the forced closure of stores?
A 19) Yes, assuming all other criteria met.

Q 20) What process are you looking for to make a technical expense an appropriate expense for that business (i.e. following procurement procedures)?  Are there any restrictions on consulting services and how a business obtains technical assistance?
A 20) DHCD is looking for source documentation of expenditures that demonstrate reasonable costs.  Because the grants are small in dollar value, and because the business owner does not need to follow MA procurement standards, expenditures should be deemed reasonable using “sound business” judgement. As the funds are provided to businesses due to the urgent nature to respond to the pandemic, it is presumed that the business will need to stretch the funds as far as possible and would be mindful of cost reasonableness.

Q 21) What are your reporting requirements on business expenses for auditing purposes and what is the required documentation you need? 	Comment by Nardone, Mark (OCD): 
[bookmark: _Hlk51592107][bookmark: _Hlk51591795]A 21) Refer to Microenterprise training presentation under Documenting the Assistance, Source Documentation, and Record Keeping.

Q 22) What required program documents are needed between the business and the City?  Are there requirements on language that needs to be in the contract between the City and the business?
A 22) You must execute a Program Assistance Agreement between the business and the City/Town.  Refer to Microenterprise training presentation under Program Assistance Agreement for details.

Q 23) Can we cut a check for businesses before receipts are received?
A 23) Yes, provided you have a mechanism in your Program Assistance Agreement specifying follow-up expectations, reporting, documentation, etc.

Q 24) Any specific documentation needed to prove that businesses are not "double dipping" in government funding other than an invoice and receipts of expenses and descriptions of funding for all grants they are receiving?
A 24) Yes.  Every applicant must complete and sign a Duplication of Benefits form, which specifies the CARES Act requirement that there are adequate procedures in place to prevent any duplication of benefits.  Grant funds must be repaid if found to be duplicative.  Refer to Microenterprise training presentation under Duplication of Benefits for details.

Q 25) Do we need to complete a debarment check to see if a business is prohibited from doing business with government?
A 25) No.  Debarment checks are not required.  

Q 26) Requirement to ask for race/ethnicity or other personal information?
A 26) Information on race, ethnicity, and income are required.

Q 27) Are there any requirements from DHCD regarding the business selection process in terms of who decides and how businesses are decided?
[bookmark: _Hlk51594324]A 27) Selection can be first come/first served, such as upon completed application, or you may have your own selection process based on local priorities and criteria.  The selection process you use must be predetermined, followed, documented and transparent.  Refer to Microenterprise training presentation under Program Design Considerations for more detail.

Q 28) What are DHCD’s benchmarks for success?
A 28) We will consider the program successful if the funds are used to assist a maximal number of microenterprises with overcoming economic losses incurred during the Covid-19 pandemic in the most effective, efficient and expedient means possible and with minimal complications and no compliance issues. DHCD will require weekly progress report tracking progress. Instructions forthcoming.

Q 29) Which tax returns should be used?
A 29) For income verification and documentation the most 2019 or 2018 personal tax returns may be used.  It may be beneficial to use newer (quarterly) business tax returns, if available, to verify business losses.

Q 30) What are the key dates to be aware of when spending the grant funds?
A 30) Incurred costs may be considered for expenditures after March 10, 2020, the date of the Governor’s declaration of the Covid-19 emergency.  Grant funds may be committed only after the date of your environmental clearance.  Drawdowns may be submitted for individual grants after the date of execution of the Program Assistance Agreement.  Documentation of expenses must be submitted by the business to the community as defined by the Program Assistance Agreement, which may range from up-front submittal to 30-45 days following disbursement of funds, as practical and feasible.  All funds grant funds must be expended within the term of the grant agreement.

Q 31) How can businesses use the grant funds?
A 31) Grant funds may be used for working capital to cover business operating costs such as rent, staffing, utilities, etc., or technical assistance for the general support and stabilization of the business.  

Q 32) Are workers who receive 1099s considered employees?
[bookmark: _GoBack]A 32) Understanding that contractors are not technically employees, many small businesses do utilize this arrangement for various reasons.  Microenterprises by definition are 5 or fewer employees including the owner(s).  For the purposes of determining microenterprise eligibility, contract workers who receive 1099s are counted as employees.  
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August 26, 2020

MJ Adams

Community and Economic Development Director
City of Greenfield

Greenfield, MA 01301
Mj.adams@greenfield-ma.gov

Dear Mr. Adams,

I am writing in response to your email dated August 5, 2020 asking whether forgivable
loan awards (in the amount of $5,000 or $10,000) available to small businesses through two
assistance grant programs offered by the City of Greenfield to cover COVID-19 related
business losses are taxable income to the borrowers. Lindsay Rowe, a colleague in your office
whom you referred me to for more information states that the funds for both loan programs
were provided through the federal Department of Housing and Urban Development's
Community Development Block Grant Program and are administered at the State level through
Massachusetts' Department of Housing and Community Development. She also states that the
$5,000 loan award program is funded through regular community development block grant
funds and through a revolving loan fund, whereas the $10,000 loan award program is funded
through the recently enacted Coronavirus Aid, Relief and Economic Security Act, Public Law
No. 116-136 (“CARES Act”). As stated on the City’'s website, loans in either amount are
available to cover business expenses (payroll, salaries, health care, rent, mortgage interest,
and inventory) and are forgivable 120 days after they are issued as long as the recipient
provides documentation that the funds have been spent as noted above and certifies that they
have not received nor will receive funds for these expenses from other funding programs.

Generally, when a debt is canceled, forgiven, or discharged, the amount of the canceled
debt is taxable income federally and for Massachusetts income tax purposes.

Federally, “gross income” is generally defined as all income from whatever source
derived, including income from discharge of indebtedness. IRC 8 61(a)(11). Code 8§ 61(a)(11)
notwithstanding, under 8 1106 of the CARES Act, loan forgiveness is provided to small
businesses for certain loans made pursuant to the Paycheck Protection Program under the
Small Business Act. A borrower is eligible for loan forgiveness equal to the amount spent (but
not exceeding the principal amount of the loan) by the borrower during an 8-week period after
the origination date of the loan on the following items: payroll costs; interest payments on
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mortgage obligations incurred before February 15, 2020; payments of rent on any lease in force
before February 15, 2020; and utility payments, for which service began before February 15,
2020. Additionally, and most relevant to this discussion, under 8 1106(i) of the CARES Act, any
amount of cancelled indebtedness that would otherwise be includable in the gross income of
the borrower under the Internal Revenue Code for federal income tax purposes is excluded
from gross income.

For Massachusetts tax purposes, the Massachusetts Department of Revenue has
recently issued TIR 20-9 to explain the impact of selected provisions of the CARES Act on
Massachusetts taxation. There it is stated that,

For purposes of personal income tax, Massachusetts generally follows
the Code as amended and in effect on January 1, 2005. Therefore, for
a borrower subject to Massachusetts personal income tax, any amount
forgiven under § 1106 of the [CARES] Act is includable in gross income
and subject to tax. . . . For purposes of the corporate excise,
Massachusetts follows the Code as currently in effect. Therefore any
amount forgiven for a corporate borrower under § 1106 of the [CARES]
Act would be excluded from Massachusetts gross income . . . [in
calculating the borrower’s corporate excise] . . . .

TIR 20-9 may be accessed on the Department’s website at www.mass.gov/dor.

Based on the above, in determining whether the forgivable loan awards at issue are
subject to taxation in Massachusetts, or not, the answer is it depends on whether § 1106 of the
CARES Act applies to these forgivable loans. If it does not, then the forgivable loan awards are
subject to Massachusetts taxation. Otherwise, if 8§ 1106 does apply to these forgivable loans,
then their Massachusetts tax treatment will depend on whether the borrower is a corporate
borrower or a borrower subject to the Massachusetts personal income tax, as discussed above.

This e-mail response is an “information letter” within the meaning of the Public Written
Statements Regulation, 830 CMR 62C.3.1. It is intended to provide general information such as
the potential applicability of Department of Revenue public written statements or well-
established principles of tax law, but it is not intended to provide authoritative guidance on the
application of the tax laws to a specific set of facts. This response is not a "ruling" or "letter
ruling” that is legally binding on the Department.

Very truly yours,
Pamela L. Swart

Pamela L. Swart, Tax Counsel
Rulings & Regulations Bureau

Cc: Lindsay Rowe
Lindsay.rowe@greenfield-ma.gov
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