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1.0  Scope and Application

This standard operating guidance advises DWM field staff on accepted procedures for entry onto private property to perform work such as taking water samples and collecting data.  It applies to all DWM staff persons and their agents (hereinafter, “DWM staff”) who engage in field activities on behalf of MassDEP-DWM.  Objectives of this guidance are to help ensure that DWM field staff recognize private property boundaries, avoid and minimize entry onto private property where possible, and respect property owner’s wishes when communicated. 
The majority of DWM fieldwork involves sampling surface waters (e.g., streams, rivers, lakes, etc.) at predetermined sampling stations located in or near the rights-of-ways of roads and within the confines of the low water mark of waters of the state.  As a result, much of the work does not typically involve ingress/egress to and from private property (in most cases).  Certain situations, however, require entry onto private property in order to access waterbodies.  This may involve driving into a parking lot and parking near a stream, walking along a streambank to access a specific point in a stream, and similar instances that facilitate getting to a specific waterbody location to perform work.  In addition to normal work activities, there may also be extraordinary circumstances where DWM staff need to enter onto private property to investigate what they believe to be serious threats (or indications thereof) to waterbody health, including but not limited to spills, fish kills, unpermitted discharges and dumping. 
The legislation supporting this guidance is M.G.L – Chapter 21, Section 40.  Entry upon property; investigation or inspection; examination of records.
2.0  Guidance

1. In general, do not trespass onto posted (“no trespassing” or similar) private property without permission from the property owner.   If property is posted with a no trespassing sign(s), seek approval or consent from the property owner in writing or verbally prior to entry. If only verbal approval is granted the approval should be documented in your field log book and technical memorandum.  

2. Access to private property via informed consent from the property owner (or agent) is the preferred means of entry.  When seeking consent, provide owner/agent with sufficient and appropriate information, such as the nature and description of the work, schedule for entry and that permission is at the discretion of the owner.  In general, DO NOT enter any private property without permission. 

3. When designing targeted sampling surveys, attempt to select sampling station locations that do not require or that minimize entry onto private property access, to the extent feasible.  It is recognized, however, that this is not always possible.  If sampling is required at a location where the property owner has denied entry verbally or in writing, seek an alternative entry point where permission to enter can be granted or consider an alternative sampling location that would achieve your sampling goals. If this is not possible an administrative warrant can be sought to gain entry to the site to perform work.  See Appendices 1 and 2 for information related to administrative warrants. 
4. For probabilistic surveys, follow the procedures outlined in the standard operating procedure for Site Evaluation Guidelines for the Massachusetts Probabilistic Monitoring and Assessment Program (MAP2), Wadeable Rivers and Streams (MassDEP, 2009; CN 306.0), with regard to property access.  
5. Develop detailed descriptions and maps for accessing specific sampling locations in order to avoid or minimize any survey crews accessing through private property.  This information can be used in DWM survey books, which provide station-to-station directions for survey crews. 

6. Whenever possible and appropriate for work near or on private property, communicate with landowners and/or site workers to inform them of your name and organization (carry agency ID card and business cards with you) and the reason(s) you are there.  Evaluate the need for communication on a case-by-case basis.  For example, access onto commercially-developed land or lands generally open to the public may not require permission due to the volume of vehicular/pedestrian traffic already present or occuring.  On the other hand, access onto a fenced property containing an industrial/ manufacturing building should be communicated with the owner/manager prior to conducting work.

7. DWM field staff shall act professionally, respect the wishes of property owners and avoid confrontation.  If asked or told to leave private property by the property owner, leave the property immediately.   
8. Record on-site communications with property owners and/or site workers on standard DWM fieldsheets.  Use proper names whenever possible.

9. Where permission is needed to access private property, it is ideally sought one time prior to survey work and for a specific span of time. Be clear when seeking permission regarding the reason and purpose of your request, the amount of time it will take, and identify when you will be seeking entry and how often you will be there if multiple visits are envisioned.   In this way, all future visits within that span of time are covered.

10. Where you believe there to be a serious threat to waterbody health (or indications thereof), including but not limited to pollution spills, dumping, fish kills or unpermitted discharges occurring on private property, use best professional judgement to evaluate the need and feasibility for communicating with property owners or site workers prior to investigation.  If applicable, seek to remedy the situation as soon as possible to avoid environmental damage. 
11. Practice the “safety first” principle including wearing appropriate personal protective equipment when on private property, consistent with DWM’s Field Safety SOP (CN 0.2).  Wear additional personal protective equipment (e.g., hardhat on active construction sites) as requested/required by the owner or site worker(s).  
12. In the course of DWM fieldwork, private property shall not be damaged and site conditions shall be left as they were found and you should avoid any unnecessary intrusions related to privacy of those concerned. .  If any damage does occur, discuss the situation with the property owner/site worker(s) prior to leaving the site or leave a business card explaining what happened to the owner (as appropriate).  
13. If requested by the owner, information collected during DWM fieldwork on private property shall be provided in a timely manner.  It is recognized that this information may be in draft form awaiting validation and shall be presented to the owner with appropriate caveats. 
14. DWM staff persons shall be aware of this guidance in annual review training, and are expected to adhere to it at all times. 

15. For questions and further guidance regarding this issue, consult with your supervisor. 
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APPENDIX 1
Form Templates:

1. Affidavit in Support of Administrative Warrant

2. Application for Administrative Warrant

3. Administrative Warrant

(double-click on next page to view these forms)

[image: image3.emf]
APPENDIX 2

Instructions for Applying for an Administrative Warrant

(including filing the Affidavit in Support of and Application for the Administrative Warrant)

Template forms for applying for an administrative warrant are available here:

 ..\..\FORMS & RECORDS\FORMS\admin warrants
1. Complete all forms with sufficient detail to cover monitoring needs, scheduling, etc.

2. Call “X” County District Court with jurisdiction covering area to be sampled. Inform Clerk of the situation prior to arrival.

3. Deliver forms to “X” County District Court.
4. Follow-up as necessary to complete the application process.

5. Upon receipt of approved warrant, make copies and keep original in secure location.

6. Bring copy of warrant on survey and present to owner in a respectful, professional manner.
7. If owner still refuses to allow entry after warrant is presented, call your supervisor.

8. Unless directed not to do so, call local police to enforce the warrant and gain entry.

9. If you feel intimidated or at risk, request police escort.
APPENDIX 3
Summary of DWM Property Access Guidance

· In general, do not trespass onto posted (“no trespassing” or similar) private property without permission from the property owner.   If property is posted with a no trespassing sign(s), seek approval or consent from the property owner in writing or verbally prior to entry. If only verbal approval is granted the approval should be documented in your field log book and technical memorandum.  

· Access to private property via informed consent from the property owner (or agent) is the preferred means of entry.  When seeking consent, provide owner/agent with sufficient and appropriate information, such as the nature and description of the work, schedule for entry and that permission is at the discretion of the owner.  In general, DO NOT enter any private property without permission. 

· Develop detailed descriptions and maps for accessing specific sampling locations in order to avoid or minimize any survey crews accessing through private property.  This information can be used in DWM survey books, which provide station-to-station directions for survey crews. 

· Whenever possible and appropriate for work near or on private property, communicate with landowners and/or site workers to inform them of your name and organization (carry agency ID card and business cards with you) and the reason(s) you are there.  Evaluate the need for communication on a case-by-case basis.  For example, access onto commercially-developed land or lands generally open to the public may not require permission due to the volume of vehicular/pedestrian traffic already present or occuring.  On the other hand, access onto a fenced property containing an industrial/ manufacturing building should be communicated with the owner/manager prior to conducting work.

· DWM field staff shall act professionally, respect the wishes of property owners and avoid confrontation.  If asked or told to leave private property by the property owner, leave the property immediately.   
· Record on-site communications with property owners and/or site workers on standard DWM fieldsheets.  Use proper names whenever possible.

· Where permission is needed to access private property, it is ideally sought one time prior to survey work and for a specific span of time. Be clear when seeking permission regarding the reason and purpose of your request, the amount of time it will take, and identify when you will be seeking entry and how often you will be there if multiple visits are envisioned.   In this way, all future visits within that span of time are covered.

· Where you believe there to be a serious threat to waterbody health (or indications thereof), including but not limited to pollution spills, dumping, fish kills or unpermitted discharges occurring on private property, use best professional judgement to evaluate the need and feasibility for communicating with property owners or site workers prior to investigation.  If applicable, seek to remedy the situation as soon as possible to avoid environmental damage. 
· Practice the “safety first” principle including wearing appropriate personal protective equipment when on private property, consistent with DWM’s Field Safety SOP (CN 0.2).  Wear additional personal protective equipment (e.g., hardhat on active construction sites) as requested/required by the owner or site worker(s).  
· In the course of DWM fieldwork, private property shall not be damaged and site conditions shall be left as they were found and you should avoid any unnecessary intrusions related to privacy of those concerned. .  If any damage does occur, discuss the situation with the property owner/site worker(s) prior to leaving the site or leave a business card explaining what happened to the owner (as appropriate).  

· If requested by the owner, information collected during DWM fieldwork on private property shall be provided in a timely manner.  It is recognized that this information may be in draft form awaiting validation and shall be presented to the owner with appropriate caveats. 

· DWM staff persons shall be aware of this guidance in annual review training, and are expected to adhere to it at all times. 

· For questions and further guidance regarding this issue, consult with your supervisor. 
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