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RECOMMENDED FINAL DECISION
INTRODUCTION

In this appeal, the Petitioners Naim G. Raheb and Rina Raheb challenge a Notice of Intent to Perfect Liens and Priority Lien (“Lien Notice”) that the  Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) has issued to the Petitioners pursuant to G.L. c. 21E, § 13 and 310 CMR 40.1250 to recover costs that the Department incurred in the cleanup of perchloroethylene (“PCE”), a hazardous material, at their real property at 508-510 Pleasant Street in Worcester, Massachusetts (“the Property”).  Department’s Pre-
Hearing Statement (March 26, 2012), at pp. 1-2.
  The Department’s Lien Notice informed the 
Petitioners of the Department’s intent to perfect the following liens pursuant to G.L. c. 21E, § 13 and 310 CMR 40.1250 to recoup its cleanup costs:

(1) 
a Priority Lien on the land and buildings at the Property; and 

(2) 
Liens on all other real property owned by the Petitioners in Massachusetts.

Id.  
The Petitioners deny being liable for repayment of any cleanup costs incurred by the Department at the Property pursuant to G.L. c. 21E (“Chapter 21E”) because in their view “[t]he problem in the [P]roperty occurred in the late 1960’s and early 1970’s [or] 25 to 30 years before [they] bought [the] [P]roperty,” and, accordingly, “[they] are not responsible for [the problem].”  Petitioner’s Appeal Notice (January 22, 2012); Petitioners’ Pre-filed Testimony (“Petitioners’ PFT”).
  They also contend “[they] cannot [afford] to pay any clean up costs to the 

department . . . .”  Id.  
The issues for resolution in this appeal are the following:

1.
Has the Department incurred costs in conjunction with the cleanup of the

 release of oil or hazardous material at the Property?  See In the Matter of 229 Main Street Limited Partnership, OADR Docket No. 1998-142, Final Decision (April 10, 2000), 2000 MA ENV LEXIS 55, at 7-9.

2.
As owners of the Property, are the Petitioners potentially liable to the

Department for the response costs it has incurred and/or will incur in the cleanup of the release of oil or hazardous material at the Property?  See G.L. c. 21E, § 5(a)(i); 229 Main Street Limited Partnership, 2000 MA ENV LEXIS 55, at 9-10.  
3.
If so, does the Department have authority to place liens, in

accordance with the Lien Notice, on the Property and all other real property that the Petitioners own in the Commonwealth? 
See Pre-Screening/Pre-Hearing Conference Report and Order (March 30, 2012) (“PS/PHG Conf. Rept. & Order”), at pp. 7-8. 

The parties have filed Pre-filed Testimony (“PFT”) in support of their respective positions in the case.  The Department, the party with the burden of proof, has submitted the sworn PFT of two experienced Department staff members in the Chapter 21E regulatory and investigatory areas:  (1) Kevin W. Daoust (“Mr. Daoust”)
 and (2) Marc C. Collins (“Mr. Collins”).
  The Petitioners only filed a single page unsworn document that they signed entitled “Pre-filed Testimony.”
  
Based on the parties’ respective PFT, the Department believes that an Adjudicatory Hearing (“Hearing”) to resolve the appeal is unnecessary and seeks summary decision pursuant to 310 CMR 1.01(11)(f) in its favor contending: (1) that there is no genuine issue of material fact that the Department incurred costs in conjunction with the cleanup PCE at the Property; and 
(2) that as a matter of law, the Petitioners, as owners of the Property, are potentially liable to the Department for payment of the response costs it has incurred and/or will incur in the cleanup of the PCE at the Property.
  Because, however, the parties have filed PFT in support of their respective positions in the case and PFT is generally associated with Adjudicatory Hearings,
 I will treat the Department’s Motion for Summary Decision as a Motion for Directed Decision pursuant to 310 CMR 1.01(11)(e) asserting that the Hearing is unnecessary in this case because “[based] upon [their PFT and] the facts [and] law the petitioner[s] ha[ve] failed to sustain [their] case.”  See In the Matter of John G. Sabbey, OADR Docket No. 2009-064, Recommended Final Decision (April 20, 2012), 2012 MA ENV LEXIS 74, at 4, adopted as Final Decision (May 1, 2012), 2012 MA ENV LEXIS 72 (Department’s Motion for Summary Decision following filing of PFT treated as Motion for Directed Decision).
 
After reviewing the parties’ PFT and the governing statutes and regulations, I conclude that the Petitioner has failed to put forth any probative evidence refuting the Department’s evidence demonstrating that the Department incurred costs in conjunction with the cleanup of the  release of PCE at the Property.  As a result, and as a matter of law, the Petitioners, as owners of the Property, are potentially liable to the Department for the response costs it has incurred and/or will incur in the cleanup of the release of PCE at the Property.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision granting Directed Decision to the Department and authorizing the Department to perfect its Chapter 21E liens on the Property and on all other real property that the Petitioners own in the Commonwealth. 
STATUTORY AND REGULATORY FRAMEWORK
Under G.L. c. 21E, the Department may take “Response Actions” that it “reasonably
deems necessary” to assess, contain, or remove the releases or threats of releases of oil or hazardous material into the environment.  In the Matter of Tucard, LLC, OADR Docket No. 2009-076, Recommended Final Decision (September 2, 2010), 2010 MA ENV LEXIS 211, at 4-5, adopted as Final Decision (September 28, 2010), 2010 MA ENV LEXIS 210, citing, G.L. 
c. 21E § 2 (definition of “Response action”); G.L. c. 21E § 4 (authorizing Response Actions); G.L. c. 21E § 5 (a)(1) (“owner or operator of . . . a site from or at which there has been a release or threat of release of oil or hazardous material . . . shall be liable, without regard to fault, (1) to the Commonwealth for all costs of assessment, containment and removal incurred pursuant to [Chapter 21E] . . . relative to such release or threat of release, . . .”).  A “release” includes 
“any . . . leaking, . . . emitting, . . . [or] escaping . . . into the environment . . . .”  G.L. c. 21E § 2 (definition of  “release”).  The “environment” includes “waters, land, surface or subsurface 

strata . . . .”  G.L. c. 21E § 2 (definition of “environment”).  

Under G.L. c. 21E, the Department “is authorized to recover “Response Action Costs” that it incurs on behalf of the Commonwealth, . . . and to perfect liens to facilitate recovery of those costs . . . .”  Tucard, 2010 MA ENV LEXIS 211, at 4-5; 229 Main Street Limited 
Partnership, 2000 MA ENV LEXIS 55, at 7-10.  Response Actions Costs are:

any cost incurred by the Department in the course of carrying out or overseeing directly or indirectly a response action . . . that is one or more of the following:

(a) cost of direct hours;

(b) services provided by Department employees and any related expenses incurred by the Department in support of those direct hours;

(c) payments made to the Department's contractors, grantees or agents for performing or overseeing response actions at a specific site; and

(d) any fees or other costs reasonably incurred in connection with a response action, including, but not limited to, fees and other costs associated with requisite 
federal, state and local permits and litigation costs.
310 CMR 40.0006; Tucard, 2010 MA ENV LEXIS 211, at 4-5.  


“If [the Department] has incurred any Response Action Costs and [the party that it seeks to impose a lien] is potentially liable for such costs, then [the Department] may perfect its Lien [on the party’s real property].”  Tucard, 2010 MA ENV LEXIS 211, at 5-6 (emphasis in original), citing, 229 Main Street Limited Partnership, 2000 MA ENV LEXIS 55, at 9-10.  “[A]djudicating liability [for cleanup costs] is left to the court[s] under G.L. c. 21E, § 5 [and the] inquiry [in a Lien Notice appeal such as this case] is merely whether the [appellant], as owner of the site, is a member of the class of persons who are potentially liable for cleanup costs.”  Id.  The class of persons who are potentially liable for cleanup costs are “[the] owner[s] or operator[s] of . . . a site from or at which there has been a release or threat of release of oil or hazardous material . . . .”  Id.; G.L. c. 21E § 5 (a)(1).  Under G.L. c. 21E, these parties “shall be 
liable, without regard to fault,” to the Commonwealth for all cleanup costs.”  Id.  
DISCUSSION

I.
THE DIRECTED DECISION STANDARD
“Dismissal [of an administrative appeal pursuant to 310 CMR 1.01(11)(e)] for failure to sustain a case, also known as a directed decision, is appropriate when a party’s . . . testimony and exhibits comprising its pre-filed direct testimony -- presents no evidence from a credible source in support of its position on the identified issues [in the appeal].”  Sabbey, 2012 MA ENV LEXIS 74, at 18-19, citing, In Matter of Farber, Docket No. 2001-106, Recommended Final Decision (May 31, 2002), 9 DEPR 149, 151, 2002 MA ENV LEXIS 32, at 8-9, adopted as Final Decision (August 23, 2002), 2002 MA ENV LEXIS 147; In the Matter of Town of Southbridge Department of Public Works, OADR Docket No. WET-2009-022, Recommended Final Decision (September 19, 2009), at 8, n.7, adopted as Final Decision (October 14, 2009); Compare Mass. R. Civ. P. 41(b)(2) (“[a]fter the plaintiff, in an action tried by the court without a jury, has completed the presentation of his evidence, the defendant, without waiving his right to offer evidence in the event the motion is not granted, may move for a dismissal on the ground that upon the facts and the law the plaintiff has shown no right to relief. . . .”).  

II.
THE DEPARTMENT IS ENTITLED TO DIRECTED DECISION. 
Here, the Department has made the required demonstration for Directed Decision in its favor.  As discussed below, at pp. 8-13, the Department, through the testimonial and documentary evidence of its witnesses, Mr. Daoust and Mr. Collins, has demonstrated that the Department incurred costs in conjunction with the cleanup of the release of PCE at the Property.  In response, the Petitioners have failed to put forth any probative evidence refuting the 
Department’s evidence.  In sum, the Department has proven the following:

A.
A Release of PCE, a Hazardous Material, Occurred At or From 
the Property.
The Property is a two story mixed use commercial and residential building with an unfinished basement.  Exhibit F to Mr. Daoust’s PFT.  The Petitioners’ tailoring business occupies the first floor of the building at the Property, and an apartment is located on the second floor of the building.  Id.  

The Property is adjacent to real property located at 281 Park Avenue in Worcester (“the Park Avenue Parcel”), which is owned by C.K. Smith and Company, Inc. (“C.K. Smith”).  Mr. Daoust’s PFT, ¶ 3 (2nd).  On August 10, 2000, the Department received a Downgradient Property Submittal (“DPS”) from C.K. Smith that identified a former dry cleaning operation at the 
Property as the source of PCE that had been detected in groundwater at the Park Avenue 
Parcel.  Id.  

B.
The Department Performed Response Actions in Connection With the Release of PCE at the Property. 
On November 15, 2000, the Department issued the Petitioner Naim Raheb (“Mr. Raheb”), as an owner of the Property, a Notice of Responsibility (“NOR”) for the release of the PCE.  Mr. Daoust’s PFT, ¶ 3.  In response, on March 1, 2001, Mr. Raheb submitted a sworn Release Notification form (“RNF”) to the Department acknowledging the release of PCE and his 
ownership of the Property.  Id., Exhibit A to Mr. Daoust’s PFT.

Following Mr. Raheb’s submittal of the RNF, the Petitioners were required to address the PCE contamination by November 8, 2001 in accordance with Chapter 21E and the Massachusetts Contingency Plan Regulations (“MCP”) that were adopted by the Department pursuant to G.L. c. 21E.  Mr. Daoust’s PFT, ¶ 4.  The Petitioners failed to do so.  Id.  As a result, on February 5, 2003, the Department issued a Notice of Noncompliance (“NON”) to Mr. Raheb for failing to submit a Response Action Outcome Statement (“RAO”) or Tier Classification Submittal by the November 8, 2001 deadline.  Id.  The NON required Mr. Raheb to submit a Tier Classification to the Department by April 28, 2003.   Id.  Thereafter, Mr. Raheb failed to submit that documentation to the Department.  Id.   
On June 18, 2007, as a result of proposed changes in PCE contamination standards, the Department determined that PCE vapors could be migrating into the living space of the residential unit on the second floor of the Property and pose an Imminent Hazard to the health 
of the residents of that unit.  Id., ¶ 5.
  Based on that determination, on June 19, 2007, Mr. Daoust’s supervisor at the Department, Nicholas J. Child (“Mr. Child”), contacted Mr. Raheb to inform him of his obligation to undertake an Immediate Response Action (“IRA”) to determine if an Imminent Hazard existed at the Property.  Id.; Exhibit B to Mr. Daoust’s PFT.
  In response, Mr. Raheb told Mr. Child that he could not afford to pay more than $500 to address the problem.  Id.  

On June 22, 2007, Mr. Child and Mr. Daoust met with the Petitioners at the Property and provided them with a written Notice of Responsibility/Notice of Response Action (“NORA”) and a fact sheet regarding vapor intrusion and indoor air contamination.  Mr. Daoust’s PFT, ¶ 6.  Mr. Child and Mr. Daoust informed the Petitioners that they needed to perform an immediate assessment of the PCE contamination to determine if PCE vapor migration into the building posed an Imminent Hazard.  Id.  Under the NORA, the Petitioners had until June 27, 2007 to inform the Department in writing of their intention to conduct the actions required by the NORA.  Id.  In response, the Petitioners contended that they did not have the financial ability to pay for the PCE contamination assessment actions set forth in the NORA.  Id.  

As a result of the Petitioners’ purported financial inability to pay for the assessment actions, the Department retained Shaw Environmental, Inc., a private environmental remediation firm (“Shaw”), to perform the assessment actions at the Property, specifically indoor air sampling within the Property’s basement and the commercial and residential areas.  Id., ¶¶ 7-14; Exhibits C-I to Mr. Daoust’s PFT.  On July 19, 2007, Shaw performed that air sampling at the Property with Mr. Raheb’s consent in accordance with an Access Agreement that he signed with the Department on July 2, 2007.  Mr. Daoust’s PFT, ¶¶ 8-12; 
Exhibits D-G to Mr. Daoust’s PFT.  The Access Agreement informed Mr. Raheb that:

[Shaw] [would] analyze air within the building on [t]he Property, including the air in the basement, commercial first floor, and apartment [on the] second floor for a potential Imminent Hazard . . . [by] plac[ing] [one] summa air canister (about the size of a basketball) in an appropriate location on each floor of the building . . . to collect air samples  [which would be later forwarded] . . . to a laboratory for analysis.  

Exhibit D (p. 2) to Mr. Daoust’s PFT.  The Access Agreement also informed Mr. Raheb that:

[if] air analysis in the building indicate[d] the presence of PCE contamination, it [might] be necessary for [Shaw] to conduct a soil gas survey beneath and surrounding the building on [the] Property to determine 
the extent of the PCE contamination. . . .

Id.

On July 19, 2007, Shaw performed indoor air sampling at the Property by installing summa canisters in the basement, first floor, and second floor of the Property.  Mr. Daoust PFT, ¶ 10; Exhibits F and G to Mr. Daoust’s PFT. Mr. Raheb was present when the summa canisters were installed and consented to the sampling.  Id.

The summa canisters collected air samples from the basement, first floor, and second floor at the Property for an eight hour period.  Id.  The air samples collected in the summa canisters were then delivered to an independent laboratory for analysis.  Id.  The laboratory’s analysis of the samples confirmed that PCE was present in the indoor air of the basement, first floor, and second floor of the Property as a result of PCE having contaminated the Property’s groundwater and causing PCE vapor to migrate to the basement, first floor, and second floor of the building at the Property.  Mr. Daoust PFT, ¶ 11; Exhibits F and G to Mr. Daoust’s PFT.  Although the presence of PCE in the air samples did not constitute an Imminent Hazard at the Property, its presence within the building at the Property due to contaminated groundwater required the Department to perform a soil gas survey of the Property to assess groundwater and soil conditions that might pose a threat of contamination to third parties.  Mr.  Daoust’s PFT, 
¶ 12; Exhibits G and H to Mr. Daoust’s PFT.

On August 3, 2007, the Department informed Mr. Raheb in writing of the laboratory test results and of the Department’s need to perform the soil gas survey described above.  Id.  On November 19 and 20, 2007, Shaw conducted the soil gas survey on behalf of the Department by performing sampling of thirty (30) soil gas locations, including two through the basement floors at the Property, the adjacent real property at 500 Pleasant Street in Worcester, and the Park Avenue Parcel.  Mr.  Daoust’s PFT, ¶ 13; Exhibits H and I to Mr. Daoust’s PFT.  The sample results confirmed the presence of PCE within soil gas taken at depths of between 13 and 15 feet below grade as a result of PCE contamination of the Property’s groundwater.  Mr.  Daoust’s PFT, ¶ 14; Exhibits H and I to Mr. Daoust’s PFT.  The sample results also indicated the presence of PCE at concentrations of 58 micrograms per cubic meter underneath the basement floor of the Property, and that these concentrations posed a potential Imminent Hazard condition within the indoor air of the building at the Property warranting additional indoor air sampling during the winter months to confirm whether an Imminent Hazard existed.  Id. 

On December 12, 2007, the Department informed Mr. Raheb in writing of the soil gas
survey sampling results and of the Department’s need to perform additional indoor air sampling during the winter months to confirm whether an Imminent Hazard existed at the Property.  Id.
C.
The Department Incurred Costs In Performing Response Actions 

To Address the Release of PCE At or From The Property.

The Department’s witness, Mr. Collins, presented undisputed testimonial and documentary evidence that the Department paid $27,035.23 to Shaw to conduct the indoor air testing and soil gas survey at the Property to address the PCE release at the Property.  Mr. Collins’ PFT, ¶¶ 3-4; Exhibits 2 and 3 to Mr. Collins’ PFT.  With respect to the Petitioners’ claim that they lack the financial ability to repay the Department its cleanup costs, to the extent that a financial inability to pay defense exists in an action to enforce a Chapter 21E lien, the Petitioners have not proven their claim.  See 310 CMR 40.0172.
     
CONCLUSION

The Department has presented undisputed evidence that it incurred costs pursuant to Chapter 21E in the cleanup of the release of PCE at the Petitioners’ Property.  As a result, and as a matter of law, the Petitioners, as owners of the Property, are potentially liable to the Department for the response costs it has incurred and/or will incur in the cleanup of the release of PCE at the Property.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision granting Directed Decision to the Department and authorizing the Department to 
perfect its Chapter 21E liens on the Property and on all other real property that the Petitioners own in the Commonwealth. 

Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer
NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner's Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  
Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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�  “[PCE] is a colorless organic liquid with a mild, chloroform-like odor.”  http://www.epa.gov/ogwdw/pdfs/factsheets/voc/tetrachl.pdf.  “Its greatest use is in the textile industry, and as a component of aerosol dry-cleaning products.”  Id.  “[PCE] enters the body when breathed in with contaminated air or when consumed with contaminated food or water.”  http://www.epa.gov/chemfact/f_perchl.txt.  “Once in the body [PCE] can remain, stored in fat tissue.”  Id.  





[The] [e]ffects of [PCE] on human health and the environment depend on the amount of [PCE] present and the length and frequency of exposure. . . .  Breathing [PCE] for short periods of time can adversely affect the human nervous system.  Effects range from dizziness, fatigue, headaches and sweating to incoordination and unconsciousness.  Contact with [PCE] liquid or vapor irritates the skin, the eyes, the nose, and the throat. . . . 





Breathing [PCE] over longer periods of time can cause liver and kidney damage in humans.  Workers exposed repeatedly to large amounts of [PCE] in air can also experience memory loss and confusion. 


Laboratory studies show that [PCE] causes kidney and liver damage and cancer in animals exposed repeatedly by inhalation and by mouth.  Repeat exposure to large amounts of [PCE] in air may likewise cause cancer in humans. . . .





Id.





�  The Petitioners have owned the Property since October 21, 1997.  See Quitclaim Deed Recorded in Worcester Registry of Deeds on October 21, 1997 in Book 19271, Page 123.





�  See Department’s Pre-filed Direct Testimony of Kevin W. Daoust (“Mr. Daoust PFT”), ¶¶ 1-3 (1st).





�  See Department’s Pre-filed Direct Testimony of Marc C. Collins (“Mr. Collins, PFT”), ¶¶ 1-3.





�  The Petitioners’ PFT is unsworn notwithstanding the requirement of 310 CMR 1.01(12)(f) that “[a]ll pre-filed testimony shall be subject to the penalties of perjury. . . .”  The Petitioners were aware of this requirement.  See PS/PHG Conf. Rept. & Order, at p. 8, n.5. 





�  “A motion for summary decision [under 310 CMR 1.01(11)(f)] is in essence a motion for summary judgment in an administrative appeal . . . designed to avoid needless adjudicatory hearings.”  In the Matter of Lowe’s Home Centers, Inc., OADR Docket No. WET-2009-013, Recommended Final Decision (June 19, 2009), at p. 6, adopted as Final Decision (June 30, 2009), citing, Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980) (Outdoor Advertising Board’s summary decision regulations proper).  Summary Decision in favor of a party in the appeal is appropriate  “if the pleadings, depositions, answers to interrogatories, and admissions on file, together with [any] affidavits, . . . show that there is no genuine issue as to any material fact and that the moving party is entitled to a final decision in its favor as a matter of law. . . .”  310 CMR 1.01(11)(f).





�  See 310 CMR 1.01(12)(f) which provides in relevant part that:





The Presiding Officer may order all parties to file within a reasonable time in advance of the hearing the full written text of the testimony of their witnesses on direct examination, including all exhibits to be offered in evidence. . . . 





 �  A motion for a directed decision is synonymous with a “motion to dismiss for failure to sustain a case” under 310 CMR 1.01(11)(e) which provides as follows:





Upon the petitioner's submission of pre-filed testimony, or at the close of its live direct testimony if not pre-filed, any opposing party may move for the dismissal of any or all of the petitioner's claims, on the ground that upon the facts or the law the petitioner has failed to sustain its case . . . .”





�  The MCP Regulations define “Imminent Hazard” as:





a hazard which would pose a significant risk of harm to health, safety, public welfare or the environment if it were present for even a short period of time . . . .





310 CMR 40.0006(12); 310 CMR 40.0950-40.0956.





�  Immediate Response Actions are governed by the MCP Regulations at 310 CMR 40.0410-40.0410.  The Regulations provide that:  





 (1)   Immediate Response Actions shall assess release, threat of release and/or site conditions and, where appropriate, contain, isolate, remove or secure a release or threat of release of oil and/or hazardous 


material in order to:


(a)   abate, prevent or eliminate an Imminent Hazard to health, safety, public welfare or the environment; and/or


(b)   respond to other time-critical release, threat of release and/or site conditions.


310 CMR 40.0411(1).  The MCP Regulations require Immediate Response Actions to be conducted at certain sites, including “sites where a release of oil and/or hazardous material has resulted in conditions which have been determined to pose an Imminent Hazard pursuant to 310 CMR 40.0950 . . . .”  310 CMR 40.0412(3).  “At a minimum, Immediate Response Actions [must] involve the assessment of the release or threat of release and/or site conditions . . . .  The nature and extent of assessment actions taken as an Immediate Response Action [must] be commensurate with the type and amount of oil and/or hazardous material released or threatening to be released, site complexity, and the sensitivity of site and surrounding human and environmental receptors . . . .”  310 CMR 40.0414(1).





�  310 CMR 40.0172 provides that any person “who has reason to believe that one or more necessary response actions are beyond his or her . . .  financial ability to perform shall promptly notify the Department in writing upon gaining knowledge of such inability.”  310 CMR 40.0172(1).  Any notice of financial inability to the Department must contain, among other things, “a clear and concise statement of the facts which demonstrate [the] person’s . . . financial . . . inability.”  310 CMR 40.0172(4)(c).  If the Department determines that:


(a)   a response action is beyond a [person’s] . . . financial . . . ability to perform; and


(b)   such person has provided the notice required by 310 CMR 40.0172(4) in good faith, such inability shall be a defense to any civil administrative penalty that the Department seeks to assess for noncompliance arising out of such inability with any deadline or time period established pursuant to M.G.L. c. 21E, 310 CMR 40.0000 and/or any order, permit or approval issued thereunder, except a violation of any Notification Requirement, that commences after the date of the Department’s receipt of such notice; provided, however, that this defense shall not be available for any violations that occur or continue after such inability ceases.  The [person] claiming any such inability shall have the burden of establishing such inability by a preponderance of the evidence in any such proceeding.


310 CMR 40.0172(5).








	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868
DEP on the World Wide Web:  http://www.mass.gov/dep
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