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Summary of Decision
The decision of the Public Employee Retirement Administration Commission to rescind its approval of Petitioner’s application for accidental disability retirement because, when he was injured, he was not a “member in service” as he had ceased making retirement contributions at age 70, under M.G.L. c. 32, § 90G3/4, is reversed.  The Petitioner was a “member in service” pursuant to M.G.L. c. 32, § 3(1) because he remained “regularly employed in the performance of his duties” and, therefore, eligible to apply for accidental disability retirement under M.G.L. c. 32, § 7(1).
DECISION


On March 4, 2015, the Petitioner, Eugene E. Reardon, III appealed timely under M.G.L. c. 32, § 16(4) the February 24, 2015 decision of the Respondent, Public Employee Retirement Administration Commission (PERAC), to rescind its December 4, 2014 confirmation of the State Board of Retirement’s earlier approval of Mr. Reardon’s application for accidental disability retirement.

I held a hearing on May 12, 2016, which I recorded digitally.  I marked Mr. Reardon’s pre-hearing memorandum as Pleading A and PERAC’s pre-hearing memorandum as Pleading B. I admitted 27 exhibits into evidence – 25 from Mr. Reardon and 2 from PERAC.  Both parties submitted post-hearing briefs.
Findings of Fact


Based on the testimony and the evidence recorded, and the reasonable inferences drawn from them, I make the following findings of fact: 

1. Eugene E. Reardon, III began his employment with the Malden District Court as an Assistant Clerk in December 1977.  He eventually was promoted to First Assistant Clerk Magistrate.  By virtue of his position as a clerk, he became a member of the State Retirement System.  (Reardon testimony; G.L. c. 32, § 3.)
2. Mr. Reardon turned 70 in January 2012.  On October 6, 2011, the State Board of Retirement sent Mr. Reardon a letter giving him the option to continue or discontinue retirement deductions after his 70th birthday.  The letter informed him that, if he decided to discontinue retirement deductions, “the compensation you earn during this period will not be used to calculate your retirement allowance and no additional creditable service will accrue.”  The letter did not mention what impact, if any, there would be on his eligibility for disability retirement if he stopped contributing to the retirement system but continued working.  (Reardon testimony; Pleading A; Ex. 22.)
3. On November 29, 2011, Mr. Reardon completed the option letter and decided to discontinue his contributions to the Retirement System.  (Reardon testimony; Ex. 22; Pleading A.)

4. On August 22, 2013, Mr. Reardon filed an application to retire for accidental disability.  He claimed he suffered from allergic bronchopulmonary aspergillosis caused by years of exposure to molds at the courthouse where he worked.  (Pleading A; Ex. 1.)
5. After the review of Mr. Reardon’s application, the State Board of Retirement requested that PERAC appoint a regional medical panel to examine him.  (Reardon testimony; Pleading A.)
6. On May 27, 2014, Steven G. McCloy, M.D., whose specialty is occupational medicine, examined Mr. Reardon and determined that he was disabled, that the disability was permanent, and that his disability might have been caused by exposure to pulmonary fungi at his workplace.  (Reardon testimony; Ex. 14.)
7. On April 29, 2014, Barry Levine, M.D., a pulmonologist, examined Mr. Reardon and determined that his disability did not appear to be related to his occupation.  (Pleading A; Ex. 15.)
8. On Jun 18, 2014, Thomas A. Morris, M.D., a pulmonologist, examined Mr. Reardon and answered all certificate questions in the affirmative.  (Ex. 17.)
9. On October 30, 2014, the State Board of Retirement approved Mr. Reardon’s application for accidental disability.  (Exs. 18 and 28.)
10. On December 12, 2014, the State Board notified Mr. Reardon of the approval of accidental disability retirement by PERAC on December 4, 2014.  (Ex. 19.) 

11. On February 24, 2015, PERAC notified the State Board of Retirement that it had rescinded its approval of Mr. Reardon’s accidental disability retirement application.  PERAC gave as its reason that, under M.G.L. c. 32 § 90G3/4, accidental disability is available only to a “member in service.”  (Ex. 20.)
12. On March 4, 2015, Mr. Reardon appealed PERAC’s decision.  (Ex. 21.)
Discussion

PERAC’s decision to rescind its approval of Mr. Reardon’s accidental disability retirement is reversed. Mr. Reardon was eligible to apply for accidental disability retirement and was entitled to such benefit because he was a “member in service” when injured.  

PERAC does not dispute that Mr. Reardon is permanently disabled from performing his job by illness causally related to his work environment.  The only issue before me is whether or not Mr. Reardon was a “member in service” when he became disabled.  In view of my resolution of Mr. Reardon’s case, I need not consider at length the other issues argued by the parties to the appeal.  I note that the fact that the State Board of Retirement did not provide him with notice in 2011 that his election not to continue to contribute to the retirement system could affect his eligibility for accidental disability retirement does not make his waiver void or revocable.  Once the election was made to discontinue retirement deductions pursuant to M.G.L. c. 32, § 90G3/4, it could not be changed, as the statute provides that such an election is irrevocable.  Rothstein v. State Board of Retirement, Docket No., CR-12-19 (Div. of Admin. Law App., July 11, 2013; CRAB affirmed, Jan. 16, 2014).  Mr. Reardon also claims M.G.L. c. 32, § 90G3/4 violates the Age Discrimination in Employment Act.  DALA lacks the authority to hold a statute invalid. M.G.L. c. 32, § 90G3/4 does not, however, appear on its face to be invalid.  This provision offers an election so that members of the system can decide what course of action best suits their circumstances when they reach age 70.  Mr. Reardon was not precluded by this election process from deciding to continue to contribute to the retirement system. 
Accidental disability retirement is available to:

Any member in service classified in Group 1 who is unable to perform the essential duties of his job and that such inability is likely to be permanent before attaining the maximum age for his group by reason of a personal injury sustained or a hazard undergone as a result of and while in the performance of his duties . . .
M.G.L. c. 32, § 7(1). 
M.G.L. c. 32, § 3(1)(a)(i) defines a “member in service” as:

[a]ny member who is regularly employed in the performance of his duties, except a member retired for disability who upon partial recovery is restored to active service as provided for in paragraph (2)(a) of section eight . . . In any event the status of a member in service shall continue as such until his death or until his prior separation from the service becomes effective by reason of his retirement, resignation, failure of re-election or reappointment, removal or discharge from his office or position, or by reason of an authorized leave of absence without pay other than as provided for in this clause.  

(Emphasis added.)  Under this definition, Mr. Reardon was still a “member in service” when injured because he was regularly employed in the performance of his duties on full-time basis by the Malden District Court.  He continued to work at the same position, received the same wages, and maintained the same work hours and duties as he had previously.  The only change was that he discontinued making contributions and, thus, did not accrue more creditable service or receive regular compensation.  Had the legislature meant for “member in service” status to change when a member at age 70 chose to discontinue retirement deductions, it would have mentioned this in the list it included of changes that end member in service status. 

The provision under which Mr. Reardon chose to cease making retirement contributions does not alter the conclusion that he remained a member in service.  M.G.L. c. 32, § 90G3/4 provides:

Notwithstanding the provisions of any general or special law to the contrary, any member continuing in service pursuant to said sections after having attained the age of seventy may elect to accrue creditable service and receive regular compensation, subject to the provisions of this section. Any member so electing shall continue to have deductions made from his regular compensation, and shall upon retirement receive a superannuation retirement . . . such election.

Nothing in § 90G3/4 purports to terminate the membership of a member who chooses to stop making contributions.  Hunt v. Newbury Retirement Board & PERAC, Docket No., CR-14-69, Decision at 4-5 (Div. of Admin. Law App., Mar. 25, 2016; no CRAB decision) (petitioner who had discontinued contributions when he was 70 was still a member in service because he remained employed by the City of Newburyport.)  Rather, this provision focuses on superannuation retirement as the decision whether to continue making contributions after the age of seventy impacts creditable service and regular compensation, both of which factor into the calculation of superannuation retirement benefits.
PERAC maintains that the result in Hunt is inconsistent with two earlier decisions that did not allow employees who had respectively ceased making retirement contributions at age 70 or had been on authorized leave to take early retirement.  See Smith v. State Bd. of Retirement, CR-02-516 (Mass. Div. of Admin. Law App., undated; CRAB, Nov. 12, 2003) and Jones v. Boston Retirement Bd., CR-97-345 (Mass. Div. of Admin. Law App., Mar. 30, 1998, CRAB, Dec. 16, 1998.)  In each of those cases, eligibility for early retirement was limited to “active members,” which was defined as members earning regular compensation.  Neither case addressed disability retirement, which is open to all “members in service.”  Were PERAC’s view to be accepted, and public employees who suffered disabling injuries while performing their jobs had to show not only that they were members in service but that they were earning regular compensation at the time of the injury, then employees working overtime or teachers working an extra paid assignment that was not listed in a collective bargaining agreement would be denied eligibility for accidental disability retirement because they were not earning regular compensation at the time they were injured.  The legislature’s decision to make eligibility turn only on whether a public employee is a member in service seems designed to avoid this result.  Consistent with this view, the Contributory Retirement Appeal Board has held that a police officer injured while working a paid detail, although that work would not be work for which she received regular compensation, could still be eligible for accidental disability retirement because M.G.L. c. 32, § 7(1) requires only that she be injured while in the performance of her duties, not while in the performance of duties for which she received regular compensation.  Boston Police Dept. v. Boston Retirement Bd. and P.E.R.A.C., Docket No. 11-397, Decision at 8-9 (CRAB, Aug. 9, 2016.)
Therefore, I conclude that Mr. Reardon did not lose his status as a “member in service” when he chose to discontinue making contributions to the retirement system. His position and duties as a first assistant clerk, his work hours, his workplace in the Malden District Court, and his wages all stayed the same except that he was no longer accruing creditable service toward a superannuation retirement allowance after the age of seventy. As Mr. Reardon was a “member in service,” he was eligible to apply for accidental disability retirement.

For the foregoing reasons, the decision of PERAC rescinding its approval of Mr. Reardon’s accidental disability retirement is reversed. 

SO ORDERED.

DIVISION OF ADMINISTRATIVE LAW APPEALS


    James P. Rooney

    First Administrative Magistrate

Dated: May 5, 2017
� I recognize that a decision for either party in this case will cause a hardship. A decision in favor of PERAC would cause hardship to Mr. Reardon who has otherwise demonstrated he is eligible for accidental disability retirement because he was permanently injured while working at his public employment – and who was not told this his decision to stop contributing to the retirement system might affect his eligibility for disability retirement.  A decision in favor of Mr. Reardon will cause hardship to the retirement system because accidental disability benefits will have to be paid to a member who had ceased to pay into the retirement system.  This may call for a legislative fix.  The contributions a member makes to the retirement system go toward the cost to the system of both superannuation and disability retirement.  Section 90G3/4 could be amended to require that all members over 70 who continued to work contribute toward the expense of accidental disability retirement, even if they otherwise ceased their contributions. 
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