REBA Title Standard No. 10
Power of Sale Under Will
The deed of:
(1) an executor, or
(2) an administrator CTA, or
(3) a personal representative under a will in a formal proceeding under M.G.L. c. 190B, or
(4) a personal representative under a will in an informal proceeding under M.G.L. c. 190B
conforming to the provisions of Title Standard 78,
pursuant to a general power in the will to sell real estate conveys to the purchaser for value a title
free from the claims of general creditors and of legatees and devisees under the will.
Comments
1. This standard derives from the famous correspondence in 1912 between George A. Sawyer
and John C. Gray which has been published with comments in Issue No. 1 of Volume 36 of
the Massachusetts Law Quarterly.
2. The above standard applies to deeds given both within and after the period of the statute of
limitations on creditors' actions but has no effect on either Federal or Massachusetts death
tax liens.
3. Under the law in effect prior to March 31, 2012:
(a) The executor and the administrator CTA (cum testamento annexo – with the will
annexed) were the only fiduciaries who had the power to sell without a license of the court;
temporary executors, temporary administrators CTA, and special administrators must have
obtained court authority to convey real estate.
(b) The power to sell must have attached to the office of the executor/executrix and not the
person with respect to an administrator CTA
(c) The reference in the standard to an administrator CTA includes an administrator DBN
CTA (de bonis non – of the goods not administered).
Adopted May 17, 1973
Amended May 4, 1994 (deleted "of the testator" in the Standard).
Amended May 5, 2008 (added reference to administrators CTA and expanded Comments)
Amended May 7, 2012 (to confirm Standard to passage of M.G.L. c. 190B, effective March 31,
2012)
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REBA Title Standard No. 14
Missing Probates
A title dependent on a deed from heirs of a person for whom there are no Massachusetts
probate proceedings is not defective if:
(1) the decedent died more than 25 years ago, and
(a) a recorded affidavit or death certificate shows the date of death and place of
residence at death, and
(b) an affidavit recorded prior to March 31, 2012 names the decedent's heirs,
states that the decedent died intestate, and declares that no probate proceedings have been
filed in any jurisdiction,
or
(2) the decedent died more than 50 years ago and instruments recorded prior to March
31, 2012 in the chain of title of land of the decedent identify the heirs.
Comment
M.G.L. c. 193, § 4 limited the effect of administration proceedings begun after 20 years.
M.G.L. c. 191, §§ 12 and 13 required wills to be presented promptly. M.G.L. c. 197, § 19
(Repealed July 1, 2011) precluded a sale of real estate to pay legacies after six years.
Prior to the adoption of M.G.L. c. 191B, when the owner had been dead 25 years without
probate or administration, the risk was deemed negligible that others than the grantee from the
heirs would have a valid interest in the land under a will later offered for probate, a creditor's
claim or a Massachusetts inheritance tax lien.
Adopted November 26, 1973
Amended May 22, 1989 (The phrase "and declare that no probate proceeding have been filed in
any jurisdiction," was added.)
Amended May 7, 2012 (to confirm Standard to passage of M.G.L. c. 190B, effective March 31,
2012)
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REBA Title Standard No. 34
Powers Of Attorney
1. An instrument executed after September 19, 1981, by an agent under a recorded, durable
power of attorney containing a power to convey is not on that account defective during any
period of disability or incapacity of the principal provided:
(a) the power of attorney had not, at the time of such execution, terminated pursuant
to its own terms; and
(b) there has been recorded an affidavit signed by the attorney in fact or agent under
the penalties of perjury stating that the attorney in fact or agent did not have at the
time of such execution pursuant to the power of attorney, actual knowledge of the
revocation or of the termination of the power of attorney by death.
Comment
See M.G.L. c. 201B effective September 20, 1981 (Repealed: July 1, 2009).
2. An instrument executed after December 31, 1977, by an agent under a recorded power of
attorney containing a power to convey is not on that account defective provided:
(a) the power of attorney had not, at the time of such execution, terminated pursuant
to its own terms; and
(b) there has been recorded an affidavit signed by the attorney in fact or agent under
the penalties of perjury stating that the attorney in fact or agent did not have at the
time of such execution pursuant to the power of attorney, actual knowledge of the
revocation or of the termination of the power of attorney by death, mental illness
or other disability.
Comment
See M.G.L. c. 201, § 50 effective January 1, 1978 and M.G.L. c. 201B, §§ 4 and 5 (Repealed:
July 1, 2009). See M.G.L. c. 190B, §§ 5-502, 5-504, and 5-505 (Effective July 1, 2009).
Caveat
As to an instrument executed prior to January 1, 1978, pursuant to a power of attorney, the
power is terminated by the death, mental illness or other disability of, or revocation by, the
principal.
Adopted November 6, 1978
Amended May 21, 1984 (Added first paragraph)
Amended May 7, 2012 (to confirm Standard to passage of M.G.L. c. 190B, effective March 31,
2012)

REBA Title Standard No. 36
Probate Inventories
A title derived through a decedent's estate is not defective by reason of:
(1) an error in the probate inventory in the identification of the real estate or of the
decedent's interest in the real estate,
or
(2) the omission of the real estate in the probate inventory,
or
(3) the absence of a probate inventory.
Comment
For death tax liens see Title Standard Nos. 3, 13, and 24 on Federal Estate Tax Liens,
Massachusetts Inheritance Tax Liens and Massachusetts Estate Tax Liens.
Probate inventories are no longer required to be filed with the court in either informal or
formal proceedings under M.G.L. c. 190B, §§ 3-306(c) and 3-403(c), respectively. However, the
personal representative is required to prepare an inventory within three months of appointment
pursuant to M.G.L. c. 190B, § 3-706, and must either mail a copy to all interested parties or file
the inventory with the court.
Adopted May 7, 1979
Amended May 7, 2012 (to confirm Standard to passage of M.G.L. c. 190B, effective March 31,
2012)
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REBA Title Standard No. 41
List of Heirs
The listing of heirs on a petition filed prior to March 31, 2012 in a probate court in
connection with the probate of a will or the administration of an estate may be relied upon as
complete and accurate in the absence of evidence to the contrary recorded or filed in the
appropriate registry of deeds or probate.
Comment
Although most conveyancers rely on such listings, case law indicates that the list of heirs
set forth in a petition is not conclusive. See Cassidy v. Truscott, 287 Mass. 515, 192 N.E. 164;
and Hopkins v. Treasurer and Receiver General, 276 Mass. 502, 177 N.E. 654.
Caveat
This Standard deals only with conveyances appearing in a title at least two years
subsequent to the date of approval of the bond of the executor or administrator.
This Standard does not apply to a listing of heirs on a petition converted to a proceeding
under M.G.L. c. 190B pursuant to Probate and Family Court Amended Standing Order 5-11
(Application of M.G.L. c. 190B, Articles I-IV, VI and VII, to Estate Cases Pending on January 2,
2012 or with a Decree Issued Prior Thereto).
Adopted November 26, 1979
Amended May 7, 2012 (to confirm Standard to passage of M.G.L. c. 190B, effective March 31,
2012)

REBA Title Standard No. 50
Pretermitted Issue
A title which depends upon a will which fails to name a child or issue of a deceased child
of the testator is not on that account defective if:
(1) the locus was sold by that testator's personal representative by license of the Probate
Court having jurisdiction;
or
(2) the locus was sold by exercise of a power of sale in that will;
or
(3) 20 years have elapsed since the allowance of the will, and no claim by the unnamed
child or issue appears of record;
or
(4) the testator died on or after January 1, 1971, the will was admitted to probate prior to
March 31, 2012, one year has elapsed since the approval of the bond of the executor, and no
claim by the unnamed child or issue appears of record;
or
(5) the testator died on or after March 31, 2012, one year has elapsed since the date of
death of the testator, and no claim by the unnamed child or issue has been filed in the Registry of
Probate by or on behalf of such unnamed child or issue.
Comment
See M.G.L. c. 191, § 20 (repealed by Acts of 2008, ch. 521, Sec. 10. See Acts of 2008, ch.
521, Sec. 19 as amended by Acts of 2010, ch. 409, Sec. 23), M.G.L. c. 190B sec. 2-302, and
M.G.L. c. 260, § 21.
Caveat
A release by the executor of the power of sale for nominal consideration is not an
exercise of a power of sale.
Adopted May 9, 1983
Amended November 14, 1983 (changed 1979 to 1971)
Amended May 7, 2012 (to confirm Standard to passage of M.G.L. c. 190B, effective March 31,
2012)
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Title Standard No. 71
Evidence of Death of Deceased Joint Owners and Life Tenants
A title derived from surviving joint owner(s), or from remainderpersons after the death of life
tenant(s) or from a personal representative or an executor, administrator, guardian, conservator,
heir(s) or devisee(s) of such survivor(s) or remainderperson(s) (collectively, "Survivors"), is not
defective by reason of any uncertainty as to the death of the deceased joint owner or life tenant if
evidence of the death is established by:
(a) a death certificate recorded at the Registry of Deeds in the district where the property
is located or a death certificate filed with or noted in the docket of a probate or other
proceeding in the Probate Court in the county where the real property is located; or
(b) the recording at the Registry of Deeds in the district where the property is located of
(1) a certified copy of an approved or allowed petition for a domestic or foreign
probate or administration of the decedent's estate, or a certificate of appointment
in such matter, which in either case recites the decedent's date of death, provided
that recording of such petition in the Registry of Deeds shall not be necessary if
such petition is filed in the same county where the property is located; or
(2) a Massachusetts Inheritance Tax Lien Release ("L-8") relative to the
decedent's interest in the property; or
(3) a Massachusetts Certificate of Release of Estate Tax Lien ("M-792") relative
to the decedent's interest in the property; or
(4) a deed for the real property from such Survivors that contains a recital that the
decedent has died, even if no date or place of death is recited, provided, however,
that such deed has been recorded for more than 20 years.
Comment
(1) As to the recording of a death certificate as a matter of practice, see REBA Practice Standard
No. 10.
(2) For purposes of this Title Standard, the term "joint owners" shall include joint tenants and
tenants by the entirety.
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