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SECOND RECOMMENDED FINAL DECISION

INTRODUCTION

In this appeal, the Petitioner ACT Abatement Corporation, an asbestos removal contractor, challenges an $18,700.00 Civil Administrative Penalty (“PAN” or “penalty”) that the Western Regional Office (“WERO”) of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued against the Petitioner on May 22, 2007 for purported violations of Massachusetts regulations governing asbestos removal (“the Asbestos Regulations”).  See 310 CMR 7.15; Notice of Intent to Assess a Civil Administrative Penalty (“PAN”), at pp. 1-5.  The Department issued the PAN against the Petitioner after inspecting the Petitioner’s asbestos removal operations at several real properties in West Springfield, Massachusetts in August and September 2005, respectively.  PAN, at pp. 1-5.  The inspections took place at (1) 87 Birch Park Circle, West Springfield (“89 Birch Park Circle”); and (2) 139 Birch Park Circle, West Springfield (“139 Birch Park Circle”).  Id., at pp. 1-3.  


The Petitioner denies having violated the Asbestos Regulations.  See Petitioner’s June 1, 2007 Appeal Letter.  The Petitioner also contends that “the amount of the [penalty] is excessive,” in violation of the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.00.  Id.  The Petitioner, however, has failed to substantiate its claims by way of sworn Pre-filed Testimony that it was required to file for the Adjudicatory Hearing that was scheduled to resolve this administrative appeal.  See below, at pp. 8-21.  In contrast, the Department has filed the Pre-filed Testimony of two of its personnel demonstrating that the Petitioner committed the asbestos violations and that the Department properly assessed the $18,700.00 penalty pursuant to G.L. c. 21A, § 16 and 310 CMR 5.00.  Id.  Accordingly, I recommend that the Department’s Commissioner issue a Second Final Decision dismissing this appeal and affirming the $18,700.00 penalty.
APPLICABLE STATUTORY AND REGULATORY SCHEME

I.
THE AIR POLLUTION CONTROL REGULATIONS AND 


THE ASBESTOS REGULATIONS 

The Department is responsible for enforcement of various environmental protection statutes and regulations designed to combat air pollution, including G.L. c. 111, 142A-142O and the Air Pollution Control Regulations at 310 CMR 7.00, et seq.  The Air Pollution Control Regulations define “air pollution” as:

the presence in the ambient air space of one or more air contaminants or combinations thereof in such concentrations and of such duration as to:

(a)
cause a nuisance;

(b) 
be injurious, or be on the basis of current information, potentially injurious to human or animal life, to vegetation, or to property; or 

(c) 
unreasonably interfere with the comfortable enjoyment of life and property or the conduct of business.  

310 CMR 7.00 (Definitions).  The Air Pollution Control Regulations are intended “to prevent the

occurrence of conditions of air pollution where such do not exist and to facilitate the abatement of conditions of air pollution where and when such occur.”  310 CMR 7.00 (Preamble). 


The Air Pollution Control Regulations regulate the emission (discharge or release) of air contaminants to the ambient air space, including emissions from friable asbestos-containing material resulting from demolition/renovation projects.  See 310 CMR 7.00 (Definitions); 310 CMR 7.15.  The regulations specific to emissions from friable asbestos-containing material are set forth in the Asbestos Regulations at 310 CMR 7.15 and define “demolition/renovation” as:

any operation which involves the wrecking, taking out, removal, stripping, or altering in any way (including repairing, restoring, drilling, cutting, sanding, sawing, scratching, scraping, or digging into) or construction of one or more facility components or facility component insulation. This term includes load and nonload supporting structural members of a facility. 
  

310 CMR 7.00 (Definitions).  The Asbestos Regulations prohibit the “owner/operator” of a demolition/renovation project
 from:

caus[ing], suffer[ing], allow[ing], or permit[ting] the demolition/renovation, installation, reinstallation, handling, transporting, storage, or disposal of a facility or facility component that contains asbestos, asbestos-containing material, or asbestos-containing waste material in a manner which causes or contributes to a condition of air pollution.

310 CMR 7.15(1)(a).  


The Asbestos Regulations also require the owner/operator of a demolition/renovation operation involving asbestos-containing material to perform certain actions, including the following:

*
notifying the Department of the demolition/renovation project at least ten working days before the operation begins, 310 CMR 7.09(2); 310 CMR 7.15(1)(b);

*
properly “[r]emov[ing] any asbestos-containing material from a facility or facility component prior to demolition/renovation operations if such operations will cause asbestos emissions, or will render the asbestos-containing material friable, or will prevent access to the asbestos-containing material for subsequent containment and removal,” 310 CMR 7.15(1)(c)1;

*
adequately wet asbestos-containing material exposed during the removal operations, 310 CMR 7.15(1)(c)2.a. and 310 CMR 7.15(1)(c)3.a;

*
ensure that asbestos-containing material remains wet “until and after it is sealed into a container for disposal,” 310 CMR 7.15(1)(c)2.c.i. and 310 CMR 7.15(1)(c)4;

*
properly sealing the work area during removal of asbestos-containing material, 310 CMR 7.15(1)(c)2.c.ii. and 310 CMR 7.15(1)(c)3.d;

*
maintaining proper air filtration in the work area, 310 CMR 7.15(1)(c)2.c.ii. and 310 CMR 7.15(1)(d);

*
properly “wet, containerize and seal the asbestos-containing waste material in leak-tight containers” that are clearly labeled and warn individuals of the containers’ contents, 310 CMR 7.15(1)(e)1.a; and

*
properly “[d]ispose of asbestos-containing waste material at an approved sanitary landfill special waste site.”  310 CMR 7.15(1)(e)3.

II.
THE DEPARTMENT’S AUTHORITY TO ASSESS CIVIL ADMINISTRATIVE 
PENALTIES FOR ENVIRONMENTAL VIOLATIONS  


The Department is authorized by the Civil Administrative Penalties Act, G.L. c. 21A, 

§ 16, and the Administrative Penalty Regulations at 310 CMR 5.00, to assess civil administrative penalties against parties who have violated the Asbestos Regulations.  The Civil Administrative Penalties Act and the Administrative Penalty Regulations are designed to “promote protection of public health, safety, and welfare, and the environment, by promoting compliance, and deterring and penalizing noncompliance . . . .”  310 CMR 5.02(1).  

Generally, the Department “may assess a civil administrative penalty on a person who fails to comply with any provision of any regulation, . . . or of any law which the department has the authority or responsibility to enforce [if] . . . such noncompliance occurred after the department had given such person written notice of such noncompliance, and after reasonable time, as determined by the department and stated in said notice, had elapsed for coming into compliance.”  G.L. c. 21A, § 16; 310 CMR 5.10 to 310 CMR 5.12.  However, the Department “may assess such penalty without providing such written notice if such failure to comply: . . . was willful and not the result of error.”  G.L. c. 21A, § 16; 310 CMR 5.14.


“Willfulness,” as used in G.L. c. 21A, § 16 and 310 CMR 5.14, does not require proof of bad faith, intent to violate the law, or any knowledge of applicable legal requirements by the environmental law violator; “[it] requires only the intent to do an act that violates the law if done, and nothing more.”  In the Matter of James G. Grant Company, Inc., OADR Docket No. 92-044, Final Decision, 2000 MA ENV LEXIS 127, at 5-6 (party violated hazardous waste statute and regulations because party “intended to transfer, deliver, and store the hazardous waste” at issue); In the Matter of John’s Insulation, Inc., OADR Docket No. 90-149, Final Decision, 1995 MA ENV LEXIS 1, at 2-3 (party violated Asbestos Regulations because party’s “employees intended to remove asbestos-containing pipe covers and place the material in bags”); Central Water District Associates v. Department of Environmental Protection, Worcester Superior Court, Docket No. 93-0536, (March 29, 1994), 2 Mass. L. Rep. 81, 1994 Mass. Super. Lexis 624 at 19-21 (party violated Wetlands Protection Act and regulations because party intended to lower pond’s water level); See also Commonwealth v. Clemmey, 447 Mass. 121, 132 n.12 (2006) (“intent to violate [Wetlands Protection Act] . . . [not] an element of [proof of violation of Act] [because] . . . the only intent required is an intention to commit the acts of filling and altering the wetlands” prohibited by Act); Commonwealth v. Belanger, 30 Mass. App. Ct. 31, 33 (1991) (defendant’s intent to violate statute prohibiting employment of minors under 18 to operate motor vehicles irrelevant because defendant hired minor to operate motor vehicle).

As for the proper amount of a penalty for environmental law violations, the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.25 require the Department to consider 12 factors when calculating the penalty.  These 12 factors are discussed below at pp. 16-21 in connection with resolution of the issue of whether the Department properly calculated the amount of the penalty assessed against the Petitioner for its purported asbestos violations.  

PRIOR PROCEEDINGS

The Petitioner filed this appeal on June 15, 2007 challenging the $18,700.00 penalty at issue.  On August 31, 2007, the Department’s then Commissioner issued a Final Decision dismissing this appeal for failure to prosecute pursuant to 310 CMR 1.01(5)(a)15.f.vi. and 310 CMR 1.01(10) as a result of the Petitioner’s refusal to explain its claims at a Pre-Screening Conference that I conducted on August 24, 2007.
  The Petitioner appealed the dismissal to Suffolk Superior Court pursuant to G.L. c. 30A, § 14.  See Act Abatement Corp. v. Executive Office of Energy & Environmental Affairs Department of Environmental Protection, Suffolk Superior Court, C.A. No. 2007-04289-G (“Superior Court c. 30A Appeal”).  On December 23, 2008, a Superior Court judge vacated the dismissal and “ordered [MassDEP] to reinstate the [Petitioner’s] appeal.”  Superior Court c. 30A Appeal, Docket Entry for December 29, 2008.  
In compliance with the Superior Court’s judgment, on December 30, 2008, I issued a Scheduling Order reinstating the Petitioner’s appeal to the docket of MassDEP’s Office of Appeals and Dispute Resolution (“OADR”).
  In accordance with the Scheduling Order, on March 3, 2009, I conducted a second Pre-Screening Conference (“Conference”) with the parties and their respective legal counsel to determine the appeal’s potential amenability to settlement through alternative dispute resolution or other means, and to identify the issues for resolution in this appeal.  See Scheduling Order, ¶ 3; Pre-Screening Conference Report and Order, March 10, 2009 (“PSC Report & Order”), at p. 3.   

The first topic of discussion at the Conference was potential settlement of this appeal by agreement of the parties.  PSC Report & Order, at p. 4-5.  After the parties presented summaries of their respective positions in the appeal, they and I concluded that settlement of this appeal by agreement of the parties might be possible in the future.  Id.  The parties also agreed that the issues for resolution in the appeal if it was not settled by agreement of the parties were the following:

1.
Whether the Petitioner committed the violations of the Asbestos Regulations as alleged in the PAN?
2.
If so, whether the Department properly calculated the penalty amounts in the PAN pursuant to G.L. c. 21A, § 16 and 310 CMR 5.25?
3.
Whether the Petitioner lacks a financial ability to pay the $18,700.00
penalty at issue in the PAN?
Id.

At the Conference, the parties acknowledged that the Department had the burden of proof on Issues Nos. 1 and 2, and that the Petitioner had the burden of proof on Issue No. 3.  Id.  I also informed the parties that if the appeal was not resolved by settlement, it would be resolved in an Adjudicatory Hearing according to the following litigation schedule:

Action




Deadline or Date Scheduled
Department’s Pre-filed

Monday, March 23, 2009;

Direct Testimony and

supporting memorandum of law

addressing the Issues for Resolution

Petitioner’s Pre-filed Direct 

Tuesday, April 21, 2009;

Testimony and

supporting memorandum of law

addressing the Issues for Resolution

Department’s



Friday, April 24, 2009; and

Rebuttal Testimony 

(limited to matters asserted in

Petitioner’s Pre-filed Testimony)

Adjudicatory Hearing


Tuesday, April 28, 2009.
PSC Report & Order, at pp. 6-7.

On March 10, 2009, I issued a Pre-Screening Conference Report and Order confirming the Issues for Resolution in the Appeal as described above, at p. 8, and the schedule set forth above, at pp. 8-9, for the parties to file Pre-filed Testimony on the Issues for Resolution in the Appeal.  The PSC Report & Order made clear that any party who failed to file any required materials in accordance with the schedule might be subject to sanctions pursuant to 310 CMR 1.01(10).  PSC Report & Order, at p. 4.  The PSC Report & Order informed the parties of the range of sanctions that could be imposed under 310 CMR 1.01(10) and other Adjudicatory Rules of Procedure, including the sanction of dismissal of the appeal.


As noted above, the original Adjudicatory Hearing date for this appeal was on April 28, 2009.  On April 27, 2009, I granted the parties’ motion to reschedule the Adjudicatory Hearing date to June 4, 2009, because the Petitioner had agreed to submit financial data to the Department in support of the Petitioner’s claim that it is financially unable to pay the PAN.  See April 27, 2009 Order.    

On June 3, 2009, I granted the parties’ motion to reschedule the Adjudicatory Hearing date to August 20, 2009, because the parties informed me that the Petitioner had provided financial data to the Department, and planned to provide more financial data to the Department in support of the Petitioner’s claim that it is financially unable to pay the PAN.  See June 3, 2009 Order.  Specifically, the parties asserted that the Petitioner had recently provided the Department with internal financial statements for calendar years 2007 and 2008, and that the Petitioner planned to provide the Department with copies of the Petitioner’s 2007 and 2008 state and federal income tax returns after the returns were prepared by the Petitioner’s accountant.  Id.  The parties stated that “[t]he [P]etitioner anticipate[d] that the tax returns [would] be completed before the end of June 2009.”  Id.

The Adjudicatory Hearing did not take place on August 20, 2009 due to the Department having accorded the Petitioner more opportunities to substantiate its financial inability claim.  As of October 1, 2010, however, the appeal had not been settled by agreement of the parties as a result of the Petitioner’s purported failure to substantiate its financial inability claim.  On October 1, 2010, the Department filed a Status Report requesting that I schedule a new Adjudicatory Hearing date for the appeal.  The Department proposed several alternative dates for the Adjudicatory Hearing including, November 16, 2010.  


As of October 14, 2010, the Petitioner had not expressed any opposition to the scheduling of a new Adjudicatory Hearing date.  As a result, I issued an Order on October 14th, scheduling the Adjudicatory Hearing for November 16, 2010.  The Petitioner did not oppose the scheduling of the Adjudicatory Hearing date for November 16th.


In preparation for the Adjudicatory Hearing, I reviewed the docket and filings in the appeal, and noted that the Department had previously filed Pre-filed Testimony of several of its personnel on the Issues for Resolution in the Appeal in April and October 2009, but the Petitioner had not filed any Pre-filed Testimony on those Issues.  As discussed below, at pp. 12-13, the Petitioner’s failure to file Pre-filed Testimony is a serious infraction warranting dismissal of this appeal under 310 CMR 1.01(10)(e); 310 CMR 1.01(11)(a)2.f, a; 310 CMR 1.01(5)(a)15.d; and 310 CMR 1.01(5)(a)15.f.vi.
  As a result, on October 29, 2010, I issued an Order to Show Cause directing the Petitioner to file a memorandum by Tuesday, November 9, 2010, demonstrating cause why this appeal should not be dismissed for failure to file Pre-filed Testimony as previously ordered in March 2009.  The Order to Show Cause made clear that if the Petitioner failed to file such a memorandum, I would issue a Recommended Final Decision recommending that the Department’s Commissioner issue a Final Decision dismissing this appeal due to the Petitioner’s failure to file Pre-filed Testimony.  The Petitioner subsequently did not comply with the Order to Show Cause.
  Had the Petitioner filed a response to the Order to Show Cause requesting additional time to file Pre-filed Testimony, I would have granted the Petitioner 30 days to file its Pre-file Testimony and conducted the Adjudicatory Hearing within 30 days thereafter.  
DISCUSSION

I.
THE DEPARTMENT HAS ESTABLISHED THAT THE PETITIONER 

VIOLATED THE ASBESTOS REGULATIONS.


A.
THE PETITIONER FAILED TO FILE PRE-FILED TESTIMONY

CHALLENGING THE DEPARTMENT’S EVIDENCE OF THE PETITIONER’S  VIOLATIONS.


The first threshold issue to be resolved in an administrative appeal of a civil
 administrative penalty assessment issued by the Department for environmental violations is whether the appellant committed the violations at issue.  G.L. c. 21A, § 16; 310 CMR 5.00.  Here, this issue has been resolved in the Department’s favor for several reasons.
First, the Petitioner in essence conceded liability for the asbestos violations alleged in the PAN by failing to file any Pre-filed Testimony to rebut the detailed Pre-filed Testimony that the Department’s inspector, Robert D. Shultz (“Mr. Shultz”), submitted for the Adjudicatory Hearing.  See below, at pp. 14-18.  The Petitioner also has not filed any Pre-filed Testimony on the issue of whether it lacks the financial ability to pay the $18,700.00 penalty notwithstanding it has the burden of proof on that issue.  See In the Matter of Hopedale Industrial Center, Inc., Docket Nos. 2003-064, 2003-148, Order to File Statement or Accept Preclusion, 2006 MA ENV LEXIS 32 (May 9, 2006) (appellant in penalty appeal ordered to comply with Department’s request for five years of income tax returns, instead of three it had agreed to provide, or possibly be subject to an order barring appellant from asserting “financial hardship” claim).  In contrast, the Department filed the Pre-filed Testimony of Mr. Cahill that addressed and rejected the Petitioner’s financial inability claim.  See below, at pp. 18-21.         

With respect to the Petitioner’s failure to file Pre-filed Testimony, the rule has long been that a party’s “[f]ailure to file pre-filed direct testimony within the established time, without good cause shown, [shall] result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  310 CMR 1.01(12)(f).  Indeed, “a petitioner’s failure to file written direct testimony is a serious default,” and “the equivalent of failing to appear at a [judicial proceeding] where the testimony is to be presented live.”  In the Matter of Gerry Graves, OADR Docket No. 2007-149, Recommended Final Decision, 2007 MA ENV LEXIS 66, at pp. 2-3 (November 26, 2007), adopted as Final Decision (February 22, 2008); In the Matter of Town of Southbridge Department of Public Works, OADR Docket No. WET-2009-022, Recommended Final Decision, at pp. 9-10 (September 18, 2009), adopted as Final Decision (October 14, 2009); Compare Mass. R. Civ. P. 55(a) (“[w]hen a party against whom a judgment for affirmative relief is sought [in court] has failed to plead or otherwise defend as provided by th[e] [Massachusetts] rules [of Civil Procedure] and that fact is made to appear by affidavit or otherwise, the clerk shall enter his default”).     

Under 310 CMR 1.01(10) a party who fails to file proper Direct Examination or Rebuttal
Testimony is also subject to sanctions for “failure to file documents as required, . . . comply with orders issued and schedules established in orders[,] . . . [or] comply with any of the requirements set forth in 310 CMR 1.01.”  Under 310 CMR 1.01(10), the Presiding Officer may “issu[e] a final decision against the party being sanctioned, including dismissal of the appeal if the party is 

the petitioner.
  The Presiding Officer is also authorized to dismiss the appeal pursuant to 310 
CMR 1.01(11)(a)2.f, a; 310 CMR 1.01(5)(a)15.d; and 310 CMR 1.01(5)(a)15.f.vi.
    
Regardless of the Petitioner’s default in this case resulting from its failure to file any Pre-filed Testimony in opposition to the PAN, the Department has established through Mr. Shultz’s detailed Pre-filed Testimony and photographic and documentary evidence that the Petitioner violated the Asbestos Regulations in connection with its asbestos removal operations at 89 Birch Park Circle and 139 Birch Park Circle.  See below, at pp. 14-18.
  Mr. Shultz’s testimony demonstrates that the Petitioner intended to engage in those asbestos removal operations, and, as a result, the Petitioner’s actions “[were] willful and not the result of error” within the meaning of G.L. c. 21A, § 16 and 310 CMR 5.14.  See cases cited above, at pp. 5-6.  Mr. Shultz’s and Mr. Cahill’s testimony also demonstrate that the Department properly calculated the $18,700.00 penalty in accordance with G.L. c. 21A, § 16 and 310 CMR 5.00.  See below, at pp. 18-20.   
B.
THE ASBESTOS VIOLATIONS THAT THE DEPARTMENT’S INSPECTOR OBSERVED AT 89 BIRCH PARK CIRCLE AND 139 BIRCH PARK CIRCLE.

Mr. Shultz was the Department’s primary witness on the asbestos violations that the Petitioner committed at 89 Birch Park Circle and 139 Birch Park Circle as set forth in the PAN.  Pre-filed Testimony of Robert D. Shultz, April 23, 2009 (“Mr. Shultz’s PFT”), ¶¶ 5-10; PAN, at pp. 1-5.  He testified that he holds Bachelor of Science Degrees from the New Mexico Institute of Mining and Technology in Geology and Petroleum Engineering; has been employed by the Department since 1992; and has significant training, regulatory, and investigative experience in the asbestos area.  Mr. Shultz’s PFT, ¶¶ 1-4.  
Mr. Shultz testified that on August 25, 2005, he inspected the Petitioner’s asbestos removal operations at 139 Birch Park Circle, and observed that cement based asbestos siding, known as transite, had been removed from the exterior of the building and had been broken during the removal process.  Mr. Shultz’s PFT, ¶¶ 5-7; PAN, at p. 1.  He testified that he also observed numerous small pieces of broken transite shingles scattered around the site, and that the transite singles were in a dry state, did not appear to have been wetted, and were not sealed into leak-tight labeled containers.  Id.  He testified that for these violations of the Asbestos Regulations, the Department assessed a total penalty of $13,700.00 against the Petitioner as follows:
(1)
$1,000.00 for violating 310 CMR 7.15(1)(c)4 by failing to ensure that asbestos material remained wet after removal, PAN, at p. 3; Mr. Shultz’s PFT, ¶¶ 12-14;
(2)
$8,700.00 for violating 310 CMR 7.15(1)(e)1 by discharging visible or particulate emissions to the ambient air during the collection, processing, packaging, transporting, transferring, or disposing of asbestos containing waste material, Id.;

(3)
$1,000.00 for violating 310 CMR 7.15(1)(e)1.a. by failing to wet asbestos-containing waste material, Id;

(4)
$1,000.00 for violating 310 CMR 7.15(1)(e)1.a. by failing to use leak tight containers to store asbestos waste materials, Id;

(5)
$1,000.00 for violating 310 CMR 7.15(1)(e)1.a. by failing to seal the asbestos waste containers, PAN, at p. 4; Mr. Shultz’s PFT, ¶¶ 12-14; and

(6)
$1,000.00 for violating 310 CMR 7.15(1)(e)1.a. by failing to label the asbestos waste containers, Id.


With respect to 87 Birch Park Circle, Mr. Shultz testified that on September 21, 2005 he inspected the Petitioner’s asbestos removal operations at the site, and observed the Petitioner’s workers using long-handled scraping tools to break the transite siding during the removal process allowing it to fall to the ground.  Mr. Shultz’s PFT, ¶¶ 8-10; PAN, at p. 2.  He testified that he also observed broken transite in waste bags that were neither sealed nor labeled.  Id.  He testified that some of the waste had been placed into woven nylon grain sacks which were neither leak tight nor labeled.  Id.  He also testified that his inspection of the site revealed that the Petitioner had not constructed a sealed work area with air cleaning before performing the asbestos handling activity.  Id.  He testified that for these violations of the Asbestos Regulations, the Department 
assessed a total penalty of $5,000.00 against the Petitioner as follows:

(1)
$1,000.00 for violating 310 CMR 7.15 (1)(c)3.c, by failing to properly lower asbestos material to ground, PAN, at p. 4; Mr. Shultz’s PFT, ¶¶ 12-14; 

(2)
$1,000.00 for violating 310 CMR 7.15(1)(c)3.d by failing to have a sealed work area, Id; 
(3)
$1,000.00 for violating 310 CMR 7.15(1)(c)3.d by failing to use air cleaning, Id; 
(4)
$1,000.00 for violating 310 CMR 7.15(1)(e)1.a. by failing to seal the asbestos waste containers, Id; and 
(5)
$1,000.00 for violating 310 CMR 7.15(1)(e)1.a. by failing to label the asbestos waste containers, Id.

II.
THE DEPARTMENT PROPERLY CALCULATED THE PENALTY


The Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative

Penalty Regulations at 310 CMR 5.25 require the Department to consider the following 12
factors when calculating a penalty to be assessed against a party for environmental law violations:

(1)
The actual and potential impact on public health, safety and welfare, and the environment, of the failure(s) to comply that would be penalized;

(2) 
The actual and potential damages suffered, and actual or potential costs incurred, by the Commonwealth, or by any other person, as a result of the failure(s) to comply that would be penalized;

(3) 
Whether the person who would be assessed the Penalty took steps to prevent the failure(s) to comply that would be penalized;

(4) 
Whether the person who would be assessed the Penalty took steps to promptly come into compliance after the occurrence of the failure(s) to comply that would be penalized;

(5) 
Whether the Person who would be assessed the Penalty took steps to remedy and mitigate whatever harm might have been done as a result of the failure(s) to comply that would be penalized;

(6) 
Whether the person being assessed the Penalty has previously failed to comply with any regulation, order, license, or approval issued or adopted by the Department, or any law which the Department has the authority or responsibility to enforce;

(7) 
Making compliance less costly than the failure(s) to comply that would be penalized;

(8) 
Deterring future noncompliance by the person who would be assessed the Penalty;

(9) 
Deterring future noncompliance by persons other than the person who would be assessed the Penalty;

(10) 
The financial condition of the person who would be assessed the Penalty;

(11) 
The public interest; and

(12) 
Any other factor(s) that reasonably may be considered in determining the 


amount of a Penalty, provided that said factor(s) shall be set forth in the Penalty Assessment Notice.

In the Matter of William T. Matt, Trustee, East Ashland Realty Trust, OADR Docket No. 97-

011, Final Decision, 1998 MA ENV LEXIS 934, at 34 n.27.  

Although consideration of the 12 factors set forth above is mandatory, neither the Civil Administrative Penalties Act, G.L. c. 21A, § 16, nor the Administrative Penalty Regulations at 310 CMR 5.25 “defines ‘consider’ or ‘considerations,’ and neither requires any particular quantum or degree of consideration [by the Department]; nor does either the statute or the regulation[s] specify what the Department must review in considering any of the penalty factors.”  Matt, supra, 1998 MA ENV LEXIS 934, at 35; In the Matter of Roofblok Limited, OADR Docket No. 2006-047 & 048, Final Decision (October 14, 2009), at 6.  Hence, “[c]onsiderations,” as the statute uses the term, and “consider,” as 310 CMR 5.25 specifies, “are given, thus, their common and ordinary meanings--what is required is that the penalty factors be thought about and taken into account [by the Department].”  Matt, supra, at 35-36; Roofblok, supra, at 6.

“Neither the administrative penalty statute nor the administrative penalty regulations[, however, require the Department to provide], on the other hand, a detailed analysis of the penalty factors; nor do they require that the penalty factors be given any particular weight or that their consideration, whether individually or collectively, result in an adjustment of the penalty amount. The question relative to penalty factor consideration is, thus, only whether it occurred or not, and not whether consideration of the penalty factors was satisfactory in terms of quality or quantity.”  Matt, supra, at 36; Roofblok, supra, at 7. 

In sum, “[p]enalty factor consideration prior to assessment, thus, matters in an appeal
such as this one only as a threshold issue--did the Department in fact take each of the penalty factors into account before it issued the penalty assessment notice? . . . . It is well settled that:

the level of proof needed to cross the threshold is not particularly high.  It should be enough to show that the Department gave some thought to the penalty factors in computing the penalty based upon the information that was available to it at the time. The credibility of that information, its completeness, and the weight it should be given have nothing to do with whether the penalty factors were 

considered. Those matters are relevant, instead, to the penalty amount.

Matt, supra, 1998 MA ENV LEXIS 934, at 36-37.

In connection with the penalty calculation issue in this case, Mr. Shultz’s Pre-filed Testimony demonstrated that the Department properly considered all 12 factors required by G.L. c. 21A, § 16 and 310 CMR 5.25 for each asbestos penalty assessment listed in the PAN.  See Mr. Shultz’s PFT, ¶ 14, at pp. 4-6.  Also supporting the Department’s penalty calculation is the Pre-filed Testimony of Mr. Cahill, the Department’s Senior Financial Analysis Manager, which addressed the Petitioner’s claim that it lacks the financial ability to pay the $18,700.00 penalty.  See Pre-filed Direct Testimony of Timothy Cahill, October 8, 2009 (“Mr. Cahill’s PFT”).   

Mr. Cahill testified that he is an economist by training and that he has served as the Department’s Senior Financial Analysis Manager since March 2006.  Mr. Cahill’s PFT, ¶ 1.  He testified that he holds a Bachelor of Science Degree in Policy Analysis from Cornell University and a Masters Degree in Economics from the State University of New York at Albany .  Mr. Cahill’s PFT, ¶ 2.  He testified that he also has received training from the United States Environmental Protection Agency (“USEPA”) on financial analysis of claims asserting inability to pay civil administrative penalties for environmental violations.  Id.  He testified that prior to joining the Department, he worked as a Senior Economist for the Massachusetts Department of Revenue (December 2000-March 2006); as a Senior Fiscal Analyst for the New York State Assembly Committee on Ways and Means (November 1998-December 2000); as a Tax Examiner for the U.S. Treasury Department’s Internal Revenue Service (January 1998-November 1998); and as an Economic Development Analyst for New York State Department of Economic Development (May 1997-October 1997).  See Exhibit A to Mr. Cahill’s PFT.  


Mr. Cahill testified that his duties at the Department include: (1) providing economic and financial guidance to Department personnel and overseeing the economic aspects of enforcement cases; (2) developing policies to promote economically equitable application of enforcement and permitting procedures; (3) determining the financial viability of environmental violators and their ability to pay penalties or conduct remediation activities; and (4) developing and evaluating cost-benefit analyses of proposed program changes by the Department.  Mr. Cahill’s PFT, ¶ 3.  He testified that his duties at the Department also include advising Department enforcement personnel on the type of financial information necessary to evaluate a party’s claim of financial inability to pay an assessed penalty, and that he reviews that financial information for the Department in evaluating the claim.  Id., ¶ 4.   

Mr. Cahill testified that in order to assess a party’s financial inability to pay claim, the party must submit sufficient financial information to the Department to enable it to assess the merits of the party’s claim.  Mr. Cahill’s PFT, ¶ 5.  He testified that if a corporate business entity asserts a financial inability to pay claim, the Department normally requires the entity, at a minimum, to provide the Department with copies of federal income tax returns for the three most recently completed tax years.  Id.  He testified that in some cases, the Department also requires additional records in order to develop a sufficient understanding of the entity’s financial situation, including its expenses and income.  Id.


Mr. Cahill testified that the Petitioner is a corporate business entity, and that at the
Department’s request, he reviewed the Petitioner’s claim that it is financially unable to pay the $18,700.00 penalty at issue.  Mr. Cahill’s PFT, ¶¶ 7-12.  He testified that he reviewed the claim by reviewing the following financial information that the Petitioner submitted to the Department in support of its financial inability claim: the Petitioner’s (1) federal income tax returns for calendar years 2005-2008, and (2) internal statements purportedly supporting certain expenses it incurred during calendar years 2005-2008.  Mr. Cahill’s PFT, ¶¶ 7-12.  He testified that the Petitioner’s 2008 income tax return claimed “Direct Overhead” costs of $1,132,340.00, and that he requested the Petitioner provide him with a more detailed breakdown of those purported costs.  Id., ¶¶ 11-12.  He testified that the Petitioner provided him with additional financial information, but it was unreliable because it listed or counted a number of the Petitioner’s purported expenses twice.  Id., ¶¶ 13-24.  He testified that this problem was brought to the Petitioner’s attention, who did not correct it.  Id., ¶¶ 24-34.  As a result, Mr. Cahill concluded that the Petitioner had not 
demonstrated that it was financially unable to pay the $18,700.00 penalty at issue.  Id.

CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Second Final Decision dismissing the Petitioner’s appeal and affirming the $18,700.00 penalty that the Department assessed against the Petitioner for its asbestos violations.

NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is 
subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.



[image: image1.jpg]‘This final document copy s being provided to you electronically by the
Department of Environmental rotetion. A signed copy of this document
s on file a the DEP offcelised on the letterhead.











__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer

SERVICE LIST

In The Matter Of:
ACT Abatement Corp.

Docket No. 
2007-101

File No. PAN-WE-07-C005

	Representative
	Party

	
	

	Eric Jeter, President

Annie Rivera, Administrator

ACT Abatement Corp.

18 Broadway

Lawrence, MA 01840

arivera@actabatement.com

info@actabatement.com
Ronald W Dunbar, Jr. 
Dunbar Law Offices
10 High Street, Suite 700 
Boston, MA 02110 dunbar@dunbarlawpc.com
	PETITIONER

PETITIONER’S LEGAL REPRESENTATIVE

	
	

	Michael Dingle, Esq.

MassDEP – 

One Winter Street

Boston, MA 02108

Mike.Dingle@state.ma.us
	DEPARTMENT’S LEGAL

REPRESENTATIVE

 

	
	

	Cc:


	

	Robert Shultz 

MassDEP-Western Regional Office

436 Dwight Street

Springfield, MA 01103

Robert.Shultz@state.ma.us
	DEPARTMENT


Jane Rothchild, Chief Regional Counsel

MassDEP/Western Regional Office

Office of General Counsel

436 Dwight Street

Springfield, MA 01103

�   This Recommended Final Decision is entitled “Second Recommended Final Decision” to distinguish it from the first Recommended Final Decision (“First RFD”) that was issued on August 30, 2007 recommending dismissal of this appeal for failure to prosecute.  On August 31, 2007, the First RFD was adopted as a Final Decision (“First FD”) by then Commissioner of the Massachusetts Department of Environmental Protection, and, as a result, this appeal was dismissed.  On judicial review in the Superior Court, the Court reinstated this appeal.  See below, at pp. 6-7.  





�  “[F]or the purpose[s] of 310 CMR 7.15, [“facility”] means any structure, installation, building, equipment, or ship.”  310 CMR 7.00 (Definitions).  





�  Under 310 CMR 7.00, “owner/operator” means:





[1] any person, [2] any department or instrumentality of the federal government, or [3] any public or private group which: a) has legal title, alone or with others, of a facility, b) has the care, charge, or control of a facility, or c) has control of a demolition/renovation operation, including but not limited to contractors and subcontractors.





310 CMR 7.00 (Definitions) (numerical references supplied).  “Person” is defined as “any individual, partnership, association, firm, syndicate, company, trust, corporation, department, authority, bureau, agency, political subdivision of the Commonwealth, law enforcement agency, fire fighting agency, or any other entity recognized by law as the subject of rights and duties.”  310 CMR 7.00 (Definitions).





�  The provisions of  310 CMR 1.01(5)(a)15 authorize a Presiding Officer to conduct prescreening conferences with the parties to an appeal to discuss potential settlement of the appeal and  identify the issues in an appeal, and to “issu[e] orders to parties, including without limitation, ordering parties to show cause, ordering parties to prosecute their appeal by attending prescreening conferences and ordering parties to provide more definite statements in support of their positions.”  Presiding Officers are also authorized to conduct simplified hearings of appeals in accordance with 310 CMR 1.01(8)(a), and issue recommended final decisions for dismissals of appeals.  310 CMR 1.01(5)(a)15.  The provisions of 310 CMR 1.01(5)(a)15.f.vi., and 310 CMR 1.01(10) authorize a Presiding Officer to dismiss an appeal or recommend that the Department’s Commissioner dismiss an appeal under various circumstances, including where the appellant has failed to prosecute the appeal.  See note 6, at p. 9  below.





�  OADR is separate and independent of MassDEP’s program offices, Regional Offices, and Office of General Counsel (“OGC”).  OADR is staffed by a Case Administrator, an Administrator of Alternative Dispute Resolution (“ADR”), and Presiding Officers.  A Chief Presiding Officer, who reports to MassDEP’s Commissioner, supervises Presiding Officers and other OADR staff.


   Presiding Officers in OADR are experienced attorneys at MassDEP appointed by MassDEP’s Commissioner to serve as neutral hearing officers, and are responsible for facilitating settlement discussions between the parties in administrative appeals, and to resolve appeals by conducting hearings and making Recommended Final Decisions on appeals.  See 310 CMR 1.01(1)(a);  310 CMR 1.01(1)(b); 310 CMR 1.01(5)(a)15.  Under 310 CMR 1.03(7), Ex Parte communications between OADR’s Presiding Officers and MassDEP personnel regarding a pending appeal are 


expressly prohibited and all MassDEP staff involved in the appeals process are informed of these requirements.  Additionally, Recommended Final Decisions of Presiding Officers in appeals are subject to review by MassDEP’s Commissioner pursuant to 310 CMR 1.01(14).  Under the regulation, the Commissioner may issue a Final Decision adopting, modifying, or rejecting a Recommended Final Decision.  All Final Decisions are subject to judicial review pursuant to G.L. c. 30A, § 14.  These provisions ensure that the appeal process at MassDEP will be fair and will result in unbiased decision-making.





� Possible sanctions under 310 CMR 1.01(10) include, without limitation:


(a)	taking designated facts or issues as established against the party being sanctioned;





(b) 	prohibiting the party being sanctioned from supporting or opposing designated claims or defenses, or introducing designated matters into evidence;





(c) 	denying summarily late-filed motions or motions failing to comply with requirements of 310 CMR 1.01(4); 





(d) 	striking the party’s pleadings in whole or in part; 





(e) 	dismissing the appeal as to some or all of the disputed issues;





(f) 	dismissing the party being sanctioned from the appeal; and





(g) 	issuing a final decision against the party being sanctioned.





In addition to the dismissal authority conferred by 310 CMR 1.01(10)(e) above, under 310 CMR 1.01(11)(a)2.f, a “Presiding Officer may [also] summarily dismiss [an appeal]  sua sponte,” when the appellant fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  For the same reasons, the Presiding Officer may also dismiss an appeal pursuant to the Officer’s appellate pre-screening authority under 310 CMR 1.01(5)(a)15.d which authorizes the Officer to “issu[e] orders to parties, including without limitation, ordering parties to show cause, ordering parties to prosecute their appeal by attending prescreening conferences and ordering parties to provide more definite statements in support of their positions.”  The provisions of 310 CMR 1.01(5)(a)15.f.vi also authorize the Presiding Officer to “issuing recommended final decisions for the dismissals of appeals, including, but not limited to, where there is . . . lack of prosecution for failure to attend a prescreening [Conference] or otherwise comply with [a] [Presiding Officer’s] order.”  





�   These Adjudicatory Rules of Procedure are discussed in n. 6, at p. 9 above.





�  Since at least March 2009, the Petitioner has been represented by legal counsel.  


�  See note 6, at p. 9 above for the range of sanctions under 310 CMR 1.01(10).  





�  These Adjudicatory Rules of Procedure are discussed in n. 6 above, at p. 9.


�   As I indicated previously above on pp. 11-12, I would have granted the Petitioner additional time to file its Pre-filed Testimony if the Petitioner had made such a request in response to my October 2010 Order to Show Cause.  The Petitioner, however, remained silent in response to the October 2010 Order to Show Cause.   
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