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RECOMMENDED FINAL DECISION
INTRODUCTION
In this appeal, the Petitioner, a Ten Resident Group (“Petitioner”), challenges a Superseding Order of Conditions (“SOC”) that the Massachusetts Department of Environmental Protection’s Northeast Regional Office (“MassDEP” or “the Department”) issued to the Town of Amesbury (the “Applicant” or “Town”) on October 8, 2009.  The SOC approved a “limited project” (the “Project”) under 310 CMR 10.53(3)(i) and, more generally, the Wetlands Protection Act c. 131 § 40 (“MWPA”) and the Wetlands Regulations, 310 CMR 10.00 et seq.  
The Project concerns alterations to a weir in the Powwow River (“the River”) on property owned or controlled by the Town on Newton Road in Amesbury.
  The weir is located approximately 1,000 feet downstream from the Amesbury Water Treatment Plant (the “Plant”).  The River is a municipal water source for the Applicant.  The weir and the proposed alterations to it are intended to facilitate the continued maintenance of a sufficient water level over the Plant’s intake from the River.  The Petitioner contends that the project does not qualify as a limited project under 310 CMR 10.53(3)(i) and, even if it does, it was not properly approved in the SOC as a limited project.
I recommend that the Department’s Commissioner issue a Final Decision allowing the Town’s and Department’s motions for summary decision and affirming the SOC.  I conclude, based upon the undisputed material facts, that the Project is a limited project and MassDEP properly exercised its discretion in approving the Project. 

BACKGROUND

The River has served as a source of the Town’s drinking water since the early 1900’s.  Desmarais PFT, ¶ 9.  In 1951, the Town built a timber weir across the River at the weir’s current location.  The weir impounds the River above normal river elevations in order to sufficiently submerge the intake to the Plant.  Id.  In about 1976, the Town repaired and modified the timber weir by driving sheet metal in front of the existing timber weir.  Id. at ¶¶ 10-11, 20-21.  The weir is approximately 200 feet long.  Id. at ¶ 6.  If the weir were to fail, the Town’s water supply would be at risk because the intake may not be sufficiently submerged.  Desmarais PFT, ¶¶ 20-21; Doyle-Breen, ¶ 11, 24.  
Over the years, the structural integrity of the weir has deteriorated, resulting in a significant breach in 1999.  Desmarais PFT, ¶ 18.  In addition, the river bottom on the downstream side of the weir eroded, causing the weir timbers and steel sheeting to be exposed to damaging “wet/dry cycles which could compromise their strength and it created an unbalanced load [on] the timber pilings with soil and water on the upstream side and nothing on the downstream side.”  Id. at ¶¶ 18-19.  In 2001 and 2004, the Town retained a private engineering firm (“the Firm”) to evaluate the condition of the weir and alternatives for repair or replacement.  Desmarais PFT, ¶ 14; Manor PFT, ¶ 8.
 In 2004, the Firm developed “conceptual improvements to the weir,” leading to some repairs and improvements that were performed in 2004, including stabilization of the downstream side of the weir where erosion had occurred.  Manor PFT, ¶¶ 9-10.  In 2008, the Town initiated planning for the Project (the subject of this appeal), which at the time was titled the “Newton Road Weir Improvement Project.”  Manor PFT, ¶ 10.  
On March 30, 2009, after multiple meetings, the Amesbury Conservation Commission issued an Order of Conditions (“OOC”) approving the Project.  On April 8, 2009, a Ten Resident Group appealed the OOC to MassDEP, seeking an SOC denying the Project.  Doyle-Breen, ¶ 20.  On October 8, 2009, MassDEP affirmed the OOC and issued an SOC approving the Project as a limited project.  Doyle-Breen, ¶ 21.
On December 3, 2009, I conducted a Pre-Screening Conference in this appeal in accordance with 310 CMR 1.01(5)(a)15.  Based upon the parties’ comments at and after the Pre-Screening Conference, the issues for resolution in this appeal were defined as follows:

A.
Whether the Project qualifies as a limited project under 310 CMR 



10.53(3)(i)?
B.
If it is a limited project under 310 CMR 10.53(3)(i), did the Department 


properly exercise its discretion in issuing the SOC under 310 CMR 10.53(3)?
See Second and Final Pre-Screening Conference Report and Order, pp. 5-7; Pre-Screening Conference Report and Order, pp. 5-6.  

At the Pre-Screening Conference the parties stated that these issues could likely be resolved on motions for summary decision because, they believed, there were no disputed issues of material fact.  Id.  I therefore included in the schedule of proceedings deadlines for submission of motions and memoranda for summary decision.  The Petitioner moved for summary decision on January 4, 2010, but then opposed summary decision in its response to the Applicant’s and Department’s motions for summary decision, arguing that there were genuine issues of material fact.  See Petitioner’s Supporting Memorandum; Petitioner’s Opposition Memorandum.  

On February 10, 2010, I notified the parties that I had “reviewed the papers filed relative to the parties' motions for summary decision, and I ha[d] determined that the underlying material facts are not genuinely disputed.  Therefore, [I cancelled] the adjudicatory hearing scheduled for February 16, 2010 . . .  [and advised the parties that in] accordance with 310 CMR 10.05(7)(j)2, I [would] issue a Recommended Final Decision no later than March 18, 2010.”  See February 10, 2010 Notice to Parties. 
The Petitioner’s Pre-Filed Direct and Rebuttal Testimony included testimony from the following witnesses:
1. Charles H. Miller.  Mr. Miller is a Professional Engineer.  He recently retired from the engineering firm of Haley and Ward.  He has a BS and MS in civil engineering.  Miller PFT, p. 1.

2. Alphonse Sevigny.  Mr. Sevigny is a fact witness who resides close to the weir.  Sevigny PFT, p. 1.

The Town’s Pre-Filed Direct Testimony included testimony from the following witnesses:
1.
Robert L. Desmarais.  Mr. Desmarais is a Registered Professional 
Engineer.  He served as the Town engineer from 1998 until 2008, when he 
was appointed to serve as the Town’s Director of Public Works.  He has a 
BA in History and a MS in Civil Engineering.  Desmarais, PFT, p. 1.
2.
Jennifer Doyle-Breen.  Ms. Doyle-Breen is a certified Professional 
Wetlands Scientist.  She holds a BA in Biology and an MS in Plant 
Biology.  Doyle-Breen PFT, ¶¶1-5.
3. Peter A. Manor.  Mr. Manor has been employed as Amesbury’s Town Engineer since 2008.  He holds his BS in civil engineering.  Manor PFT, ¶¶ 1-4.

The Department’s Pre-Filed Direct Testimony included testimony from the following witnesses:
1.
Philip DiPietro.  Mr. DiPietro has been employed with MassDEP as an 
Environmental Engineer IV since 1987.  He serves as the Assistant 
Section Chief in MassDEP’s Northeast Regional Office, Division of 
Waterways and Wetlands.  He began
working with MassDEP in 1982.  
DiPietro PFT, pp. 1-2.

2.
Sean Griffen.  Mr. Griffin has been employed with MassDEP as an 

Environmental Engineer III since 2006 in the Northeast Regional Office’s 
Bureau of Resource Protection.  He has been employed by MassDEP in 
other positions since 1993.  Griffen PFT, p. 1.

THE BURDEN OF PROOF IN AN APPEAL CHALLENGING AN SOC

As the party challenging the SOC, the Petitioner had the burden of proving by a preponderance of the evidence that the Department improperly issued the SOC.  See 310 CMR 10.03(2); 310 CMR 10.04; 310 CMR 10.05(7)(j)2.b.iv; 310 CMR 10.05(7)(j)2.b.v; 310 CMR 10.05(7)(j)3.a; 310 CMR 10.05(7)(j)3.b; 310 CMR 10.05(7)(j)3.c.  Specifically, the Petitioner was required to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c.


“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).
SUMMARY DECISION STANDARD


A motion for summary decision in an administrative appeal is similar to a motion for summary judgment in a civil lawsuit.  See In the Matter of Lowe’s Home Centers, Inc., Docket No. WET-2009-013, 2009 WL 2133966, Recommended Final Decision (June 19, 2009)(citing Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980)).  The applicable rule in 310 CMR 1.01(11)(f) provides in relevant part the following:
[a]ny party [to an administrative appeal] may move with or without supporting affidavits for a summary decision in the moving party's favor upon all or any of the issues that are the subject of the . . . appeal. . . . The decision sought shall be made if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a final decision in its favor as a matter of law. . . .
 
"This standard mirrors the standard set forth in Rule 56 of the Massachusetts Rules of Civil Procedure" governing the resolution of civil suits in Massachusetts trial courts.  In the Matter of Roland Couillard, OADR Docket No. WET-2008-035, Recommended Final Decision, at 4 (July  11, 2008), adopted as Final Decision (August 8, 2008).  


In sum, "[a] party seeking a summary decision [pursuant to 310 CMR 1.01(11)(f)] must demonstrate that there is no genuine issue of material fact and that the party is entitled to a final decision as a matter of law."  Couillard, supra.   If the moving party meets this burden, the opposing party "may not rest upon the mere allegations or denials of [its] pleading, but must respond, by affidavits or as otherwise provided in 310 CMR 1.01, setting forth specific facts showing that there is a genuine issue for hearing on the merits."  310 CMR 1.01(11)(f); In the Matter of William and Helen Drohan, OADR Docket No. 1995-083, Final Decision, 1996 MA ENV LEXIS 67, at 4 (March 1, 1996); cf. Mass. R. Civ. P. 56(e); Kourouvacilis v. General Motors Corp., 410 Mass. 706, 716 (1991) (summary judgment properly awarded to defendant); Cabot Corp. v. AVX Corp., 448 Mass. 629, 636-37 (2007) (same).


Moreover, "a party moving for summary [decision] in a case in which the opposing party [has] the burden of proof . . . is entitled to summary [decision] if he demonstrates, by [competent evidence], unmet by countervailing [competent evidence from the opposing party], that the [opposing] party . . . has no reasonable expectation of proving an essential element of that party's case.  To be successful, [the] moving party need not submit affirmative evidence to negate one or more elements of the other party's claim."  See Kourouvacilis v. General Motors Corp., supra, 410 Mass. at 716; Cabot Corp., supra, 448 Mass. at 636-37.   

DISCUSSION
ISSUE A.
Whether the Project qualifies as a limited project under 310 CMR 



10.53(3)(i)?

The Limited Project provision in 310 CMR 10.53(3)(i) provides in pertinent part the following:

(3) Notwithstanding the provisions [and performance standards in] 310 CMR 10.54 through 10.58 and 10.60, the issuing authority may issue an Order of Conditions and impose such conditions as will contribute to the interests identified in M.G.L. c. 131, § 40 permitting the following limited projects . . .  

. . . .

(i) The maintenance, repair and improvement (but not substantial enlargement) of structures, including dams and reservoirs and appurtenant works to such dams and reservoirs, buildings, piers, towers, headwalls, bridges, and culverts which existed on the effective date of 310 CMR 10.51 through 10.60 (April 1, 1983). . . . (emphasis added)

The Petitioner contends that the Project is not a limited project because it is not “maintenance, repair, [or] improvement (but not substantial enlargement)” of a dam.  Instead, Petitioner contends that the Project will create a “new dam, one that is substantially larger than the existing one.”  Petitioner’s Supporting Memorandum, p. 1; Miller PFT, ¶¶ 13-16.  The Petitioner’s argument is belied by the undisputed material facts, as discussed below.

The Project’s purpose is to “upgrade[e] the existing structure to enhance its structural integrity, . . . provid[e] the Town with flexibility of operations and improve operator safety [when operating different portions of the weir that affect the amount of water that is impounded], [and] maintain[] current hydraulic characteristics of the [weir] . . . ”  Doyle-Breen PFT, ¶ 12.  The existing weir will not be removed or replaced.  Manor PFT, ¶¶ 14-15.  The Project is designed to improve the existing weir by “act[ing] as a buttress [for it] to provide structural stability and reduce leakage of water.”  Manor PFT, ¶ 15.  

The existing weir will be improved and fortified by “driving interlocking [metal] sheeting parallel and approximately two to three feet upstream of the existing weir and to exactly the same elevation as the existing weir.”
  Doyle-Breen PFT, ¶¶ 13, 14, 24, 34; Manor PFT, ¶¶ 16, 17; DiPietro PFT, ¶¶ 10, 18.  The distance of two to three feet is the “minimal distance required to add structural integrity to the existing weir.”  Doyle-Breen PFT, ¶ 25; Manor PFT, ¶ 15.   “Concrete will be poured in[to] the [two to three foot] void between the new and old [steel] sheeting for added support and stability.”  Doyle-Breen PFT, ¶ 13.  


After the Project, the weir will be no larger in elevation or length.  Manor PFT, ¶¶ 16, 17.  In addition, an elevated walkway will be added above the weir and mechanical features will be added to the weir to make it easier and safer to manage water flow.  Doyle-Breen PFT, ¶¶ 11, 15-16, 24; Manor PFT, ¶ 16; Desmarais PFT, ¶ 8; DiPietro PFT, ¶¶ 10, 17.  Existing “site flow conditions and patterns” will be maintained.  Manor PFT, ¶¶ 16, 17.   These alterations to the weir will allow it to continue serving its current function for another 25 years.  Desmarais PFT, 
¶ 25.  Access roads to the weir will be repaired and stabilized.    Doyle-Breen PFT, ¶ 17.

The Petitioner maintains that there is a genuine issue of material fact regarding whether the Project is “maintenance, repair and improvement (but not substantial enlargement).”  For this position, the Petitioner relies primarily upon the assertion that the steel sheeting that is to be added to the weir will be installed at least 6 inches higher in elevation than the present weir.  Petitioner’s Opposition, pp. 1, 2-3; Petitioner’s Supporting Memorandum, p. 4.  This contention is based on plans showing that the elevation of the sheeting to be added is approximately 6 inches higher than the existing weir.  Thus, Petitioner concludes that the increase in elevation is a “substantial enlargement” and essentially constitutes a new weir, not “maintenance, repair, [or] improvement” because it will be 6 inches higher and will impound substantially more water, significantly impacting the status quo environmental conditions. Id.  
The Petitioner’s argument has logical appeal and might hold water if the elevation of the new steel sheeting was in fact to be 6 inches higher than the existing weir.  It is undisputed, however, that the Petitioner’s argument is based upon flawed plans.  The Town and the Department have admitted that the subject plans contain an error in the elevation of the Project, depicting the Project to be approximately 6 inches higher in elevation than the existing weir.  The Town is correcting the plans and has represented consistently that its intent has been and is to make the Project no different in elevation or length than the existing weir.  Manor PFT, ¶ 18; Manor Supp. PFT, ¶¶ 2-5; DiPietro PFT, ¶¶ 13-16; DiPietro Supp. PFT.  Accordingly, the “Revised Plan Set” has thus far been “modified to indicate that the proposed weir elevations are to match the existing weir elevations along the entire structure.”  Manor Supp. PFT, ¶ 5.  The Town stated that “[m]atching the existing weir elevations was the most important feature in the design of the structure because the proposed weir will act in the same fashion as the existing structure.”  Manor PFT, ¶¶ 17, 19; Manor Supp. PFT, ¶ 1.  “As the design of the proposed project is to match the existing weir elevations and the existing weir will be visible during the construction of the project, as a practical matter, the actual elevations shown on the [erroneous] plan are irrelevant because the project will be constructed in the field to match the existing weir.”  Manor Supp. PFT, ¶ 1.  This intent is corroborated by all witnesses, visual observation of the plans, and the NOI narrative.  Manor PFT, ¶ 19; DiPietro PFT, ¶¶ 11-12; DiPietro Supp. PFT.  
“The specific intent of the Project is to improve . . . the existing structure while maintaining the existing elevations across the entire structure.”  Manor PFT, ¶ 19.  It is undisputed that the contractor who is ultimately retained to complete the project “shall be required to match the existing weir elevations along the entire structure.”  Manor Supp. PFT, ¶ 5.  To that end, there is undisputed evidence that a pre- and post- construction survey will be required to “ensure the existing weir elevations have been maintained.”
  Manor Supp. PFT, ¶ 6.  For all of the above reasons, there is no genuine issue of material fact regarding whether the height of the Project will be the same as the existing weir.
The Petitioner also argues that in two locations in the Town’s Project documents there is a reference to the Project as a “replacement.”  Thus, the Petitioner contends that there is a genuine issue of material fact that the Project does not constitute “maintenance, repair, or improvement.”  Petitioner’s Opposition, pp. 5-6; Petitioner’s Supporting Memorandum, pp. 3-4.  The Town contends that this is an inaccurate and mistaken label that should not supplant the above undisputed material facts demonstrating the Project is nothing more than an improvement to the existing weir.  Manor PFT, ¶ 14.  I agree with the Town.  Despite the inaccurate and mistaken label, the undisputed material facts demonstrate that the Project constitutes “maintenance, repair, [or] improvement” of the existing weir.  The Project will not and is not intended to remove or replace the existing weir.  Id. at ¶ 14.  Rather, the Project includes changes that constitute improvements which will fortify the existing structure to “increase the design lifetime of the existing weir.”  Id.   

Further, given that the weir will remain virtually the same in both form and function, I find that the undisputed material facts demonstrate that the Project does not constitute a “substantial enlargement.”  Desmarais PFT, ¶ 26.  When it is fully functioning after the planned improvements the weir is projected to impact the environment no differently than at the present.  In particular, because the length and height will remain the same, there will be no impact on the river width and elevation or volume of impounded water.  Desmarais PFT, ¶ 29.  The total footprint of the structure will increase from approximately 12,220 feet to 12,500 feet (including changes in access roads, rip rap, and gravel fill), an increase of approximately 2.24%.  Desmarais PFT, ¶ 33.  This aggregate increase in the footprint of 280 square feet is equal to .00825% of the 78 acres of wetlands impounded by the weir.
  Desmarais PFT, ¶ 33.

For all the above reasons, I find that the undisputed material facts demonstrate that the Project is a limited project under 310 CMR 10.53(3)(i).
ISSUE B.
If it is a limited project under 310 CMR 10.53(3)(i), did the Department 


properly exercise its discretion in issuing the SOC under 310 CMR 10.53(3)?

The Petitioner contends that even if the Project is a limited project, the Department did not properly exercise its discretion in issuing the SOC under 310 CMR 10.53(3).  That provision provides, in pertinent part, the following
(3) Notwithstanding the provisions [and performance standards in] 310 CMR 10.54 through 10.58 and 10.60, the issuing authority may issue an Order of Conditions and impose such conditions as will contribute to the interests identified in M.G.L. c. 131, § 40 permitting the following limited projects . . .  In the exercise of this discretion, the issuing authority shall consider the magnitude of the alteration and the significance of the project site to the interests identified in M.G.L. c. 131, § 40, the availability of reasonable alternatives to the proposed activity, the extent to which adverse impacts are minimized, and the extent to which mitigation measures, including replication or restoration, are provided to contribute to the protection of the interests identified in M.G.L. c. 131, § 40.  (emphasis added)

“Limited project review is, in the words of the regulation, an exercise in discretion.”  Hobbs Brook Farm Property Company Limited Partnership v. Conservation Commission of Lincoln, 65 Mass. App. Ct. 142, 147, 838 N.E.2d 578 (2005).  The  “limited project provision . . .  allows the Department in specified circumstances to waive otherwise applicable performance standards and simply ‘impose such conditions as will contribute to the interests identified’ in the Wetlands Protection Act.”  In the Matter of Hobbs Brook Farm Co., LP, Docket No. 2001-080, 2002 WL 1005098, Ruling on Motion for Stay (April 29, 2002)(quoting 310 CMR 10.53(3)).  


“Rather than apply the performance standards as such, the Department ensures that the interests identified in the Act will be protected through the imposition of other appropriate conditions. . . .  Under these circumstances, regulatory performance standards which did not even exist at the time the original approval was obtained need not be applied.”  In the Matter of Carls and Snerson, Docket No. 89-302, Final Decision, 1997 WL 1049274 *7 (1997).


The limited project provision requires only that MassDEP “consider” the identified factors.  Indeed, “DEP must consider these factors, but the regulation does not mandate a particular outcome.  ‘Consider’ is not defined, but, given its ordinary meaning, means that the factors are to be thought about and taken into account.”  In the Matter of Town of Rockport Department of Public Works, Docket No. 2003-018, 2007 WL 2262816, Remand Decision (July 17, 2007)(MassDEP “considered” the criteria when it was “aware of alternatives explored by the town, it identified the extent of wetlands alteration, and it reviewed the proposed mitigation, both the replication of bordering vegetated wetlands and the creation and protection of vernal pool habitat”).
 
Here, the undisputed material facts demonstrate that MassDEP properly “exercise[d] [its] . . . discretion, [by] . . . consider[ing] the magnitude of the alteration and the significance of the project site to the interests identified in M.G.L. c. 131, § 40, the availability of reasonable alternatives to the proposed activity, the extent to which adverse impacts are minimized, and the extent to which mitigation measures, including replication or restoration, are provided to contribute to the protection of the interests identified in M.G.L. c. 131, § 40.”  310 CMR 10.53(3) (emphasis added).  The Project will impact the following jurisdictional areas: Land Under Water (“LUW”), Bank, Riverfront Area, Bordering Land Subject to Flooding (“BLSF”), and the Buffer Zone to Bank.  Doyle-Breen PFT, ¶ 27; DiPietro PFT, ¶ 3.  Temporary impacts will be completely restored after completion of the project.  Doyle-Breen PFT, ¶ 27.

MassDEP considered that installation of the new metal sheet piling will impact 280 square feet of LUW and 5 linear feet of natural Bank.  Doyle-Breen PFT, ¶¶ 27, 28, 30, 37; DiPietro PFT, ¶ 23.  To compensate for this impact, the SOC requires creation of a “habitat improvement area” as a mitigation measure.  Doyle-Breen PFT, ¶ 28, 32.  The habitat improvement area will consist of the creation of approximately 2,810 square feet of BVW located proximate to the weir and adjacent to the BVW to the north.  Doyle-Breen PFT, ¶ 28; DiPietro PFT, ¶ 24.  This is a 10:1 ratio of mitigation to impacted area.  Although the creation of  BVW is not the same resource area as the impacted areas, namely LUW and Bank, it is sufficient under 310 CMR 10.53(3)—LUW and Bank are significant to similar statutory interests as BVW: protection of water supply, groundwater supply, and wildlife habitat, storm damage prevention, prevention of pollution, and flood control.  Doyle-Breen PFT, ¶ 37, 39; 310 CMR 10.55(1), 10.54(1), 10.56(1) .    

Stairs to the elevated walkway will occupy approximately 6 cubic feet of BLSF.  Doyle-Breen PFT, ¶ 27, 30.  To compensate for this, the SOC requires the creation of approximately 6 cubic feet of compensatory flood storage.  Doyle-Breen PFT, ¶ 29, 31.  

Notwithstanding the limited project status, Mr. DiPietro explained in detail how the Project actually meets the performance standards for LUW, Bank, Riverfront Area, and BLSF.  DiPietro PFT, ¶ 23.  Moreover, because the Project will not materially alter the manner in which the weir functions, the status quo will continue, and thus there will be no detrimental impacts to wildlife or the public water supply, quality, or capacity.  DiPietro PFT, ¶¶ 25-28; Griffen PFT, 
¶¶ 3-4, 9-11.


The undisputed material facts also demonstrate that MassDEP sufficiently “considered” the “availability of reasonable alternatives to the proposed activity.”  The NOI and subsequent supplemental information include a narrative of Project alternatives.    Doyle-Breen PFT, ¶¶ 40-42; DiPietro PFT, ¶¶ 21, 24.  Mr. DiPietro explained that an alternatives analysis had been “submitted regarding the project.  Originally provided as par [sic] of the 401 WQC application process, it was resubmitted to [sic] as part of the SOC process via letter of June 18, 2009 [approximately 4 months before the SOC was issued].  These alternatives have also been examined in the previously submitted Environmental Impact Review (“EIR”) completed by Camp Dresser & McKee in 1993.”  DiPietro PFT, ¶ 21.  The alternatives to the Project included “no action; rehabilitation of the existing structure without the addition of new sheet piling, and moving the weir.”    Doyle-Breen PFT, ¶¶ 42; DiPietro PFT, ¶ 21.  All alternatives, with the exception of the “no action” alternative, impact the environment significantly more than the Project and cost substantially more.  Doyle-Breen PFT, ¶ 43; Desmarais PFT, ¶¶ 34-38; DiPietro PFT, ¶ 21.  The alternative proffered by the Petitioner was considered and rejected because of its substantial environmental impact.  DiPietro PFT, ¶ 2; Petitioner’s Supporting Memorandum, 
p. 10; Miller PFT, ¶¶ 28-29.

The Petitioner has repeatedly maintained that the site for the existing weir is “substandard.”   Petitioner’s Opposition, pp. 1-3.  Petitioner’s argument misses the mark.  As discussed above, all that is required is that the Department, “ [i]n the exercise of [its] discretion, . . . consider the magnitude of the alteration and the significance of the project site to the interests identified in M.G.L. c. 131, § 40, the availability of reasonable alternatives to the proposed activity, the extent to which adverse impacts are minimized, and the extent to which mitigation measures, including replication or restoration, are provided to contribute to the protection of the interests identified in M.G.L. c. 131, § 40.”  310 CMR 10.53(3).
  
For all of the above reasons, I conclude that the undisputed material facts demonstrate that MassDEP properly exercised its discretion in approving the Project as a limited project.
CONCLUSION
I recommend that the Department’s Commissioner issue a Final Decision allowing the Town’s and Department’s motions for summary decision and affirming the SOC.  I conclude, based upon the undisputed material facts, that the Project is a limited project and MassDEP properly exercised its discretion in approving the Project. 
 
NOTICE-RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.  
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Timothy M. Jones 

Presiding Officer

� The Wetlands Regulations do not define “weir.”  A weir, however, is commonly understood to be “a low dam or wall built across a stream to raise the upstream water level. . . .”  302 CMR 10.03 (Department of Conservation and Recreation Dam Safety regulations); see also Doyle-Breen Pre-Filed Testimony (“PFT”), ¶ 23 (“In common usage, a dam is a bank or mound of earth, or any wall or framework, raised to obstruct a current of water and retain water.”); accord Desmarais PFT, ¶ 23.


� It is undisputed that the subject weir constitutes a “dam” under 310 CMR 10.53(3) that existed before 1983.  Petitioner’s Supporting Memorandum, p. 2; Doyle-Breen PFT, ¶ 23; Desmarais PFT, ¶ 23.





� Even assuming Petitioner’s assertion that the weir will be at a distance of 4 feet from the edge of the western end of the weir were true, that difference would not have a significant impact on the footprint of the structure and thus would not affect the outcome of this appeal.  DiPietro PFT, ¶ 19.


� Because I find that there is no genuine issue of material fact regarding whether the elevation of the improvements to the weir will be the same as the existing weir, it is not necessary to address Petitioner’s arguments that are based upon Petitioner’s position that the elevation will increase.  See Petitioner’s Memorandum in Support of Their Motion for Summary Decision, pp. 1, 4, 8-9, 10, 11; Miller PFT, ¶¶ 17-21, 30-32.


� For all of the above reasons, the addition of the steel sheeting and concrete do not transform this Project into a “new” weir, which is substantially larger than the existing weir.  See Petitioner’s Supporting Memorandum, pp. 3-4.


� Given the extent to which the SOC imposes conditions to protect the interests of the MWPA, as discussed by Mr. DiPietro, Mr. Griffen, and Ms. Doyle-Breen, I reject the Petitioner’s argument that the Department did not sufficiently consider the interests of the Act.  See Petitioner’s Oppositon, p. 7.


�Mr. DiPietro and Mr. Desmarais also explained why the Petitioner’s alternative was not acceptable from a environmental and cost perspective.  It is noteworthy that the petitioners who previously challenged a limited project involving the same weir also misapprehended the narrow scope of review for limited projects.  See In the Matter of Town of Amesbury, Docket No. 94-114, Final Decision, 1996 WL 337320 (1996)(in a matter concerning the same weir “petitioners’ testimony, cross examination, and argument focused on the efficacy of the weir and the project but did not address the only issue, limited project status.  Thus, petitioners’ assertions that the weir is not needed or is ineffective, as well as their assertions that the proposed clay fill will wash away, are not relevant to this decision.”)(emphasis added).


� The Petitioner contended at the initiation of this appeal, and continues to contend, that the weir was “illegally driven into the river at the direction of the town in 1976 . . .”  Petitioner’s Memorandum in Support of Their Motion for Summary Decision (“Supporting Memorandum”), p. 3.  In response to this position, I stated the following in the Second and Final Pre-Screening Conference Report and Order (p. 3): “Pursuant to my authority under G.L. c. 30A and 310 CMR 1.01(5), (9), and (13), I hereby deny the petitioner’s request to include an issue for adjudication regarding whether the alleged “illegality of the existing weir affect[s] the validity of the Department’s superseding order of conditions . . .”  I have determined that petitioner has failed to state a claim upon which relief can be granted with respect to that issue.  I make this determination for all the reasons stated by the Department and the Town of Amesbury in their separate memoranda responding to the petitioner’s December 11, 2009 memorandum.  Further, the issues of whether the weir is illegal and what repercussions should follow if it is illegal are more appropriate for the Department’s broad enforcement discretion, as opposed to prospective permitting authority.  See e.g.  In the Matter of Town of Westwood, Docket No. 2001-186, 2002 WL 1574709, Motion Decision (2002); In the Matter of Luongo, Docket No. 98-053, 1999 MA ENV LEXIS 698, Final Decision (1999); In the Matter of Pamet Harbor Yacht Club, Inc., Docket No. 98-093, 1999 WL 74240, Decision and Order on Motion to Dismiss (1999).”  





This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD Service - 1-800-298-2207.
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