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RECOMMENDED FINAL DECISION
In this appeal, Aoude Gulf Co. (“the Petitioner”) has appealed the Notice of Intent to Assess a Civil Administrative Penalty (“PAN”) issued by the Boston office of the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”) in the amount of $230,000.  Aoude Gulf is a business located at 655 Waverly St., Framingham, MA (“Property”).  The PAN alleges the Petitioner violated 310 CMR 60.02(16)(e)1 on forty separate occasions at the Property by issuing 40 passing vehicle emission inspection certificates for 40 vehicles when Petitioner had not conducted emissions inspections on those vehicles, in violation of 310 CMR 60.02(16)(e)1 and 2.

The Department filed a Motion to Dismiss based upon the Petitioner’s alleged failure to comply with orders, prosecute the appeal, and file Pre-Filed Direct Testimony.  Neither the Petitioner nor the Petitioner’s counsel, who has represented the Petitioner throughout these proceedings, filed an opposition to the Motion to Dismiss.  Based upon my review of the Motion to Dismiss, the record in this appeal, and the applicable law, I recommend that MassDEP’s Commissioner issue a Final Decision allowing the Motion to Dismiss and dismissing the appeal based upon the Petitioner’s failure to: (1) comply with orders and the Rules of Adjudicatory Proceedings, 310 CMR 1.01, and file documents as required, (2) file timely Pre-Filed Direct Testimony, and (3) prosecute the appeal.  See 310 CMR 1.01(3)(e); 310 CMR 1.01(5)2; 310 CMR 1.01(5)6; 310 CMR 1.01(10); 310 CMR 1.01(11)(d); 310 CMR 1.01(12)(f).  
PROCEDURAL BACKGROUND
On April 14, 2010, I issued a detailed Scheduling Order (“Scheduling Order”), which, among other things, scheduled a Pre-Screening Conference and an adjudicatory hearing.
  The Scheduling Order also specified that noncompliance with its terms or other orders could result in sanctions, including dismissal of the appeal.  Scheduling Order, pp. 5-7. 

On June 22, 2010, I held the Pre-Screening Conference.  The Petitioner was represented by counsel, but the principal acting on behalf of the Petitioner, Mr. Yacoub Aoude, was not present, despite the requirement in the Scheduling Order that he attend the conference.  

On July 1, 2010, I issued the Pre-Screening Conference Report and Order (“Report and Order”), in which I repeated that noncompliance with rules and orders could result in dismissal of the appeal, or other specified sanctions.  See Report and Order.  The Report and Order also included a detailed schedule for submission of Pre-Filed Direct Testimony and dispositive motions, and specified an adjudicatory hearing date of October 21, 2010.  Id.  
The Department filed its Pre-Filed Direct Testimony on July 20, 2010.  The Petitioner’s Pre-Filed Direct Testimony was due for filing on August 17, 2010, but such testimony was not filed on or after that date.  The Department filed the Motion to Dismiss on August 25, 2010 and then filed a Motion to Renew the Motion to Dismiss (even though it had not been ruled upon) on September 8, 2010.  The Petitioner filed nothing in response to these motions and OADR has received nothing from the Petitioner since the Pre-Screening Conference.

DISCUSSION
There are several legal bases for dismissal of this appeal.  First, an appeal may be dismissed as a sanction when “a party fails to file documents as required, . . . comply with orders issued and schedules established in orders or otherwise fails to prosecute the adjudicatory appeal; . . . demonstrates an intention to delay the proceeding or a resolution of the proceedings; or fails to comply with any of the requirements set forth in 310 CMR 1.01 . . .”  310 CMR 1.01(10) and (11)(d)1; see Matter of Mangano,  Docket No. 94-109, Final Decision (March 1, 1996); Matter of Town of Brookline Department of Public Works, Docket No. 99-165, Final Decision (June 26, 2000); Matter of Bergeron, Docket No. 2001-071, Recommended Final Decision (February 5, 2002), adopted by Final Decision (February 25, 2002). 
Second, the adjudicatory rules require that “[p]arties who do not conform to time limits or schedules established by the Presiding Officer shall, absent good cause shown, summarily be dismissed for failure to prosecute the case.”  310 CMR 1.01(3)(e) (emphasis added).  
Third, under 310 CMR 1.01(12) the “[f]ailure to file prefiled direct testimony within the established time, without good cause shown, shall result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  (Emphasis added).  The Petitioner had prior notice of this via the Report and Order and the Rules of Adjudicatory Proceeding.  As discussed in several prior decisions and in the Report and Order, "prefiled direct testimony is the actual, sworn testimony" of a witness and "substitutes for direct testimony given live at a hearing." Matter of Learned, Docket No. 99-141, Final Decision (April 10, 2000).  It is a party's direct case and it must therefore do everything for a party that live testimony would do, including satisfying a Petitioner’s burden of going forward.  Matter of Cormier Construction Co., Docket No. 93-071, Final Decision (June 30, 1994).  The failure to file prefiled direct testimony is thus the equivalent of failing to appear at a hearing where the testimony is to be presented live.  Matter of Gerry Graves, OADR Docket No. 2007-149, Recommended Final Decision (November 26, 2007), adopted by Final Decision (February 22, 2008); Matter of Town of Brookline Department of Public Works, Docket No. 99-165, Final Decision (June 26, 2000); Matter of Mangano, Docket No. 94-109, Final Decision (March 1, 1996); Matter of Cormier Construction Co., Docket No. 93-071, Final Decision (June 30, 1994).  Consequently, a Petitioner’s failure to file written direct testimony is a serious default.  Matter of Bergeron, Docket No. 2001-071, Recommended Final Decision (February 5, 2002), adopted by Final Decision (February 25, 2002).
All three of the above legal bases for dismissal are applicable here.  Despite being informed of the repercussions for failure to file documents as required and to comply with orders, the Petitioner failed to file Pre-Filed Direct Testimony and respond to the Motion to Dismiss and the Motion to Renew the Motion to Dismiss.  Indeed, the Petitioner has failed to provide any information regarding this noncompliance.  
For all of the above reasons, I recommend that MassDEP’s Commissioner issue a Final Decision allowing the Motion to Dismiss and dismissing the appeal based upon the Petitioner’s failure to: (1) comply with orders and the Rules of Adjudicatory Proceeding and file documents as required, (2) file timely Pre-Filed Direct Testimony, and (3) prosecute the appeal.  See 310 CMR 1.01(3)(e); 310 CMR 1.01(5)2; 310 CMR 1.01(5)6; 310 CMR 1.01(10); 310 CMR 1.01(11)(d); 310 CMR 1.01(12)(f).  
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the 
Commissioner, in her sole discretion, directs otherwise.

Date: __________




__________________________
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� See 310 CMR 1.01(9) (discussing Prehearing Conference)


� The Scheduling Order provided that possible sanctions under 310 CMR 1.01(10) include, without limitation:


(a)	taking designated facts or issues as established against the party being sanctioned;





(b) 	prohibiting the party being sanctioned from supporting or opposing designated claims or defenses, or introducing designated matters into evidence;





(c) 	denying summarily late-filed motions or motions failing to comply with requirements of 310 CMR 1.01(4); 





(d) 	striking the party’s pleadings in whole or in part; 





(e) 	dismissing the appeal as to some or all of the disputed issues;





(f) 	dismissing the party being sanctioned from the appeal; and





(g) 	issuing a final decision against the party being sanctioned.





In addition to the dismissal authority conferred by 310 CMR 1.01(10)(e) above, under 310 CMR 1.01(11)(a)2.f, a “Presiding Officer may [also] summarily dismiss [an appeal]  sua sponte,” when the appellant fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  For the same reasons, the Presiding Officer may also dismiss an appeal pursuant to the Officer’s pre-screening authority under 310 CMR 1.01(5)(a)15 which authorizes the Officer to “issu[e] orders to parties, including without limitation, ordering parties to show cause, ordering parties to prosecute their appeal by attending prescreening conferences and ordering parties to provide more definite statements in support of their positions.”  
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