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THE OFFICE OF APPEALS
 AND DISPUTE RESOLUTION


May 4, 2012
________________________


In the Matter of




OADR Docket No. WET-2008-072

AP Cambridge Partners II, LLC


DEP File No. 106-0075








Belmont, MA 

________________________



RECOMMENDED FINAL DECISION ON RECONSIDERATION
I. BACKGROUND

On October 31, 2008, the Department of Environmental Protection (“DEP”) issued a Superseding Order of Conditions (“SOC”) to the applicant, AP Cambridge Partners II, LLC (“AP Cambridge”).  The SOC authorized AP Cambridge to construct a 299-unit affordable rental housing complex with associated parking, utilities, Stormwater Management facilities, grading, wildlife habitat mitigation, and compensatory flood storage areas (“the project”).  The Belmont Conservation Commission (“BCC”) initiated an appeal challenging the SOC. 


I issued a Recommended Final Decision on April 2, 2010.  It was adopted by DEP’s Commissioner (“Commissioner”) on May 13, 2010.
   The BCC and the Intervenors appealed pursuant to G.L. c. 30A. 
  The court (Gershengorn, J.) consolidated the actions against DEP and AP Cambridge on August 25, 2010.  The Intervenors’ motion for judgment on the pleadings was denied in its entirety (Haggerty, J.).  See Memorandum of Decision and Order on Consolidate Motions for Judgment on the Pleadings, at p. 20.  The matter was remanded to the Office of Appeals and Dispute Resolution (“OADR”) “for further . . . findings.”  Id.  The decision was affirmed in all other respects.  Id.  

On remand, the sole issue was whether the project’s Stormwater Management System complied with 310 CMR 10.05(6)(b); the Stormwater Management Standards outlined in 310 CMR 10.05(6)(k)-(q); and the Stormwater Management Volume One:  Stormwater Policy Handbook, March 1997.  I concluded that the project complied with each regulatory requirement.  The Recommend Final Decision On Remand (“RFD”) issued on March 26, 2012.  On March 28, 2012, the Commissioner issued a Final Decision that adopted the RFD.  BCC’s timely request for reconsideration followed on March 29, 2012. 
II. STANDARD OF REVIEW

Motions for reconsideration must be filed within seven days from the date the decision is issued by OADR.  See 310 CMR 1.01 (14)(d); In the Matter of Alford Boyajian, 18 DEPR 125, 126 Final Decision On Reconsideration (May 6, 2011).  However, the most meaningful metric to determine whether a motion for reconsideration has merit is a demonstration that it was based on a clearly erroneous finding of fact or ruling of law.  Id.  That proviso additionally requires that the movant articulate specific grounds.  Id.   If, the motion simply repeats matters that were adequately discussed in the final decision, renews claims or arguments that were previously raised, considered or denied, or where it attempts to raise new claims it must be summarily denied (emphasis supplied).  Id.    


Decisions in closely related contexts universally recognized that the movant faces an onerous burden in pressing such a claim.  Id.; see also 310 CMR 1.01 (14)(d); In the Matters of Beverly Port Marina and City of Beverly, 18 DEPR 192, 193 Final Decision On Reconsideration (October 12, 2011); accord In the Matter of Tompkins-Desjardins Trust, Bruce E. Tompkins, Trustee, 18 DEPR 117 Final Decision On Reconsideration (May 3, 2011)(reiterating “arguments already raised considered and addressed” standard); Barbosa v. Hopper Feeds, Inc., 404 Mass. 610, 622 (1989)(only changed circumstances justify reconsideration).  For the following reasons, BCC’s arguments fall well short of the necessary showing.  
III. 
DISCUSSION
A. The Commissioner Had The Authority Under DEP’s Regulations To Designate A Presiding Officer To Oversee This Matter.

310 CMR 1.01 governs the conduct of adjudicatory appeals and adjudicatory hearings at the DEP.  See 310 CMR 1.01(1)(a).  Any argument that the Commissioner is not invested with discretionary “authority to . . . designate Presiding Officers
 . . . to conduct adjudicatory hearings” starts with a heavy presumption against it.  Id.  It merits emphasis that the regulations enable the Commissioner to “designate qualified, impartial attorneys to serve as Presiding Officers.” 
  Id.  Additionally, “[w]here as here, express authority exists to designate a single member to conduct an adjudicatory hearing . . . that person] is expressly empowered to preside over the conduct of the adjudicatory hearing, develop the evidentiary record, and transmit the record, together with the recommended decision, to the . . . agency.” Alexander J. Cella, Administrative Law and Practice, 38 Massachusetts Practice, § 342 at p. 634 (1986).  These reasons only lead to one conclusion:  that the Commissioner had primary authority to make placement and staffing decisions consistent with his executive responsibilities to administer the OADR.  I accordingly, find that his decision that I should preside over the Superior Court’s remand and the motions for reconsideration as well as any opposition filed against them conforms fully to the regulations regarding my designation.
B. Departing From The Traditional Rule In The Designation Context Would Create Administrative Disarray and Frustrate The OADR’s Ability To Carry Out Its Regulatory Mandate.
Compelling policy considerations support application of the usual rule to the Commissioner’s designation and staffing decisions.  Indeed, if the Commissioner’s designations are to reflect any degree of consistency or rationality, they should be made by him in conjunction with regulatory policy, not on an ad hoc basis.
  A familiar canon confirms this position; “substitution [of judges] is generally of ‘grave concern to the proper administration of justice.’” Compare Commonwealth v. Carter, 423 Mass. 506, 508 (1996)(quoting Commonwealth v. Trapp, 396 Mass. 202, 213-14 (1985))(defendant claimed mistrial should have been granted due to midtrial substitution of judge).  Significantly, 310 CMR 1.01 should be construed to secure a just and speedy determination of every appeal.  Id.  Mindful of this guidepost, it is preferable to have a Presiding Officer who heard the evidence in its entirety to completion in fairness to all parties.  It is also fundamental that a Presiding Officer has the power to take any action authorized by G.L. c. 30A to conduct a just efficient and speedy adjudicatory appeal and to write a fair and impartial recommended decision for consideration by the Commissioner.  See 310 CMR 1.01(5)(a). 
 Given the circumstances that obtained, I find that in the interest of judicial efficiency, my designation as Presiding Officer by the Commissioner had the obvious advantage of providing a hearing officer with specialized knowledge and experience with the issues in these proceedings.  This rule has particular force here because as the officer who heard the testimony and saw the witnesses face to face, I had a better opportunity to make determinations “than [could] possibly arise from reading a record.”  Vinal v. Contributory Retirement Appeal Board, 13 Mass. App. Ct. 85, 95 n.6  (1982)(quoting Selectmen of Dartmouth v. Third Dist. Court of Bristol, 359 Mass. 400, 403 (1971)).  Stated differently, I had “a great advantage in the search for truth over those who can only read . . . written or printed words.”  Id.  

C. The “Disqualification Test” Provides The Appropriate Standard Of Review For Claims Of Prejudice Or Bias.


Prior decisions construing disqualification state unequivocally that litigants are entitled to a trial before a tribunal free from bias and prejudice.
  See, e.g., Howe v. Prokop, 21 Mass. App. Ct. 919, 920, rev. denied, 396 Mass. 1105 (1985); Baker v. Simmons Co., 342 F.2d 991, 992, cert. denied, 382 U.S. 820 (1965).  Thus, courts have repeatedly applied the standard that a judge may be disqualified from a case if his partiality may reasonably be questioned or she has a personal bias or prejudice concerning a party.  Id.  This admonition applies not only to the reality of partiality but its objective appearance as well.  United States v. Pulido, 566 F.3d 52, 63 (1st Cir. 2009) cert. denied, 79 U.S.L.W. 3328 (2010).  

The short of it is that there must be a factual basis supporting a claim of partiality.  Id.  Conversely, the appearance of bias, required to support a motion to recuse, must be determined by an objective standard.  Id.  The [Presiding Officer] who applies it in a particular case must decide whether an ordinary citizen advised of the assertions of inferences and conclusions, would reasonably believe the [Presiding Officer] to whom the case was assigned in regular course to be biased or prejudiced against the party making the request for an order that the case be transferred to another designee.  Id.  Perhaps most importantly, the Presiding Officer has a duty to decide whether a fully informed, reasonable person would question her impartiality because of matters at issue.  Id.    

In framing this inquiry a [Presiding Officer] must bear in mind that a decision on “disqualification reflects not only the need to promote public confidence by assuring the appearance of impartiality, but also need not permit the reasonable perception that disappointed litigants can prompt disqualification of a fair judge in hope of obtaining another judge more to their liking.”
  United States v. Salemme, 164 F.  Supp. 2d 86, 91 (D. Mass. 1998).  Indeed, as is more fully discussed below, I must hear the case unless some reasonable factual basis to doubt my impartiality or the fairness of the tribunal is shown by some kind of probative evidence, and may not be properly based on mere speculation, suspicion, or erroneous information.  Id.  


Consistent with these principles, 310 CMR 1.03(6)  provides in pertinent part that “[i]f a [p]arty files a timely and sufficient motion and supporting affidavit of bias or other ground for disqualification of a Presiding Officer, and the Presiding Officer does not disqualify himself/herself pursuant to such motion and all material submitted in support of and opposition to such motion shall be made part of the record, and the Agency may rule on the motion as part of the Decision in the Adjudicatory Proceeding, or at such earlier time as justice may require.  See 310 CMR 1.03(6).

Even more tellingly, numerous Massachusetts courts have ruled that the decision to grant or deny a motion for disqualification is left to the discretion of the trial judge.  See, e.g., Commonwealth v. Eddington, 71 Mass. App. Ct. 138 rev. denied, 451 Mass. 1106 (2008); Commonwealth v. Adkinson, 442 Mass. 410 (2004); Commonwealth v. Dane Entertainment Services, Inc., 18 Mass. App. Ct. 446 (1984).  The general rule is that when faced with a question of one’s capacity to rule fairly, the [Presiding Officer] must consult first her own emotions and conscience, and if she passes the internal test of freedom from disabling prejudice, she must next attempt an objective appraisal of whether this is a proceeding in which her
 impartiality might reasonably be questioned.  See, e.g., Masingill v. EMC Corp., 449 Mass. 532 (2007); Lena v. Commonwealth, 369 Mass. 571 (1976); King v. Grace, 293 Mass. 244 (1936).  All of these cases directly control the situation at hand.  
As stated above, the BCC calumnizes the RFD.  It advances a single claim of error with respect to my decision:  [I am] “assigned to the [DEP] Office of General Counsel, which . . . defend[s] the DEP’s position, [and] raises a conflict of interest and creates an appearance of impropriety.”  See BCC Memorandum at p. 1.  The problem with this argument is that I was appointed Executive Director of the Board of Registration of Hazardous Waste Site Cleanup Professionals on August 1, 2011.  In that capacity, I have no connection whatsoever with the DEP Office of General Counsel.
  My reasoning can be succinctly stated.  I at all times endeavored “to insulate [myself] from intra-agency pressures and interference, or from involvement or interaction with other agency staff members or employees responsible for the investigation or prosecution of [this matter].”  See   Alexander J. Cella, Administrative Law and Practice, 38 Massachusetts Practice, § 349 at p. 641 (1986).  “Through such ‘internal separation,’ it is generally believed that the ties between the agency . . . and the hearing officer . . . can be sufficiently severed so that a fair and impartial adjudicatory hearing can be conducted. . . .”  Id.   

Conversely, “[i]n deciding this matter I recognize that no [Presiding Officer] is indispensible.”  United States of America v. Salemme, 164 F. Supp. 2d at 91.  “If I cannot properly continue to preside, some other [Commissioner’s designee] will.”  Id.  “I am obligated, however, to continue to preside unless some reasonable factual basis to doubt my impartiality or fairness is shown by some kind of probative evidence.  Id.; 310 CMR 1.01.  Indeed, “[w]ere less required, [a Presiding Officer] could abdicate in difficult cases at the mere sound of controversy or a litigant could avoid adverse decisions by alleging the slightest factual basis for bias.”  Id. at 92 (quoting In re United States, 666 F.2d 690, 695 (1st Cir. 1981)).
Inasmuch as the case law and regulations make manifest that the party allegedly aggrieved by the decision must carry the burden of proving error, I find that BCC’s Request for Reconsideration did not cross this threshold.  See Lena v. Commonwealth, supra (explaining that unless party can establish reasonable basis to doubt judge’s impartiality by some kind of probative evidence then judge must hear case as assigned)(emphasis in original).  

Furthermore, faced with these authorities, this is not a close case, and upon careful consideration of the parties’ filings, the law, and my own independent analysis, my recusal from participation in this case is neither necessary nor appropriate.  For present purposes, it was my duty to decide in the first instance whether a fully informed, reasonable person would question my impartiality.  In responding to this assertion, I kept in mind that a decision of disqualification “must reflect not only the need to promote public confidence by assuring the appearance of impartiality but also the need not to permit the reasonable perception that disappointed litigants can too easily prompt the disqualification of a fair [Presiding Officer] in the hope of obtaining another [presiding officer] more to their liking.”  The same considerations dispose of any contention that “properly informed, reasonable people would . . . question my impartiality.”  United States of America v. Salemme, 164 F. Supp. 2d at 92; see also In re Allied-Signal, 891 F.2d 967, 970 (1st Cir. 1989)(citations omitted)(emphasis in original); In re United States, 666 F.2d at 695.  To say more on this point would be supererogatory.  Although the BCC requested reconsideration of my RFD, it has offered no developed argumentation in support of that reconsideration and thus, the Recommended Final Decision On Remand must stand.

IV.
CONCLUSION
To recapitulate, the DEP Commissioner did not err in appointing me Presiding Officer over this matter.  By the same token, the motion does not present matters that were not adequately considered in the final decision.  To the contrary, it “renews claims or arguments that were previously raised, considered, and denied.”
  See 310 CMR 1.01(14)(d).  Finding no legally significant error, substantive or procedural, in these or any other respects, I recommend that the Commissioner deny BCC’s motion for reconsideration.
May 4, 2012




__________________________








Beverly Coles-Roby

Presiding Officer

NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

� The statements of “Facts” and “Prior Proceedings” at pp. 1-3 of the Recommended Final Decision On Remand (“RFD”) are accurate, and I do not repeat either the chronology of proceedings or the relevant facts in detail here.  


   





� The Coalition to Preserve the Belmont Uplands and Winn Brook Neighborhood (“the Coalition”), Friends of Alewife Reservation, Inc. (“FAR”) and a group of residents of the town of Belmont (collectively “the Intervenors”), filed two post-decision memoranda on April 4, 2012, and April 10, 2012, requesting relief.  However, as stated above, the Intervenors’ appeal was dismissed in its entirety by the Superior Court.  See Memorandum of Decision and Order on Consolidate Motions for Judgment on the Pleadings, at p. 20.  In line with this understanding, they were not parties to the remand.  Compare Johnson v. Johnson, 53 Mass. App. Ct. 416, 420 (2001)(trial court bound to enter judgment after rescript in conformity with instructions in rescript); see also Wheatley v. Planning Bd. of Hingham, 10 Mass. App. Ct. 884 (1980)(rescript)(judge bound to enter final judgment that conformed to rescript)(quoting Carilli  v. Hersey, 303 Mass. 82, 84 (1939)).  They nonetheless arrogate to themselves the presumption that they have leave to request relief, see Intervenors’ Response to (1) Developer’s Objection to Their Memorandum in Support of Motion for Reconsideration and (2) Department’s Opposition to Intervenors’ and Conservation Commission’s Request for Reconsideration at p. 3.  It is, again, irrelevant, what arguments they now make.  So long as there are possible findings that I could reasonably have made . . . my decision will be upheld.  310 CMR 1.01 et. seq.; Brookline v. Comm’r of Dep’t of Envtl. Quality Eng’g, 398 Mass. 404, 410 (1986)(court reviews adjudicatory agency’s decision to determine whether decision was reached within proper bounds of agency decision-making enumerated in statute).  It follows that the Intervenors are not positioned to request reconsideration of my March 26, 2012 RFD.  Id. at p. 1; see Sections IIIA-IIIC infra.      .


� The term “Presiding Officer” as defined by the pertinent regulations means the individual authorized by law or designated by the Commissioner to conduct, in whole or in part, an adjudicatory appeal.  See 310 CMR 1.01(1)(c).  “While there is no Massachusetts decision directly on point, the traditional, usual, and accepted role of the hearing officer vis-à-vis the agency, board, or commission . . . is conducting the hearing, including deciding all procedural and evidentiary matters that are necessary for the proper conduct of the hearing, developing the evidentiary record, and making an initial or recommended decision supported by findings of fact and rulings of law.”  Alexander J. Cella, Administrative Law and Practice, 38 Massachusetts Practice, § 349 at p. 656 (1986); Vinal v. Contributory Ret.  Appeal  Bd., 13 Mass. App. Ct. 85, 95 (1982).  








� Taken to its logical conclusion, this useful precedent suggests that “where delay would seriously injure a party and disposition would best serve the public interest,” the Commissioner clearly carried out his mandate within the plain language of the governing regulations.  Williams v. Sec. of the Executive Office of Human Services, 414 Mass. 551, 567 (1993)(determination of allocation of resources within discretion of agency).


   


� As stated above, recognizing the obvious need for centralized management in this critical area, the regulations expressly delegated both the responsibility to effectuate 310 CMR 1.01 and the corresponding power to designate Presiding Officers to the Commissioner.  See 310 CMR 1.01(1)(a). 


� The petitioners raised the question of my impartiality based on their mistaken understanding that I am an attorney in the DEP Office of General Counsel, and although no party has filed a motion to disqualify me I will address the issue sua sponte.  





� Without question, the role of the judiciary is central to American concepts of justice and the rule of law, and “a judge who manifests any bias or prejudice in a proceeding impairs the fairness of the proceeding and brings the judiciary into dispute.  Equally important, when faced with a challenge to his impartiality, a judge must consult first his own emotions and conscience, and if he passes the internal test of freedom from disabling prejudice, he must next attempt an objective appraisal of whether this is a proceeding in which his impartiality might reasonably be questioned.”  Howe v. Prokop, 21 Mass. App. Ct. at 920.





� Reflecting this reality, “[t]he law ought not to abet parties who block a process and then, dissatisfied with the ensuing result, attempt to jettison it.”  Roland M. v. Concord  Sch. Comm., 910 F.2d 983, 995 (1st Cir. 1990).   


� “Neither the Supreme Judicial Court nor the Massachusetts Appeals Court appear to have discussed in a comprehensive manner at length the traditional role of the hearing officer . . . and his relationship to the state administrative agency, board or commission.  The most informative appellate decision in Massachusetts involving the traditional relationship of the hearing officer or examiner, the state administrative agency, and the reviewing court is Vinal v. Contributory Ret. Appeal Bd., 13 Mass. App. Ct. 85 (1982).”  Alexander J. Cella, Administrative Law and Practice, 38 Massachusetts Practice, § 349 at p. 656 n.1 (1986).





� Similarly, to the extent that BCC’s Motion for Reconsideration attempts to raise new claims or arguments, they are also denied.  Id.
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