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RECOMMENDED FINAL DECISION
I.
INTRODUCTION

In this case, the Belmont Conservation Commission (“the BCC”), and the Coalition to Preserve the Belmont Uplands and Winn Brook Neighborhood (“the Coalition”), Friends of Alewife Reservation, Inc. (“FAR”) and a group of residents of the town of Belmont (collectively “the Intervenors”) challenge the Superseding Order of Conditions (“SOC”) that the Massachusetts Department of Environmental Protection (“the Department”) issued to the applicant, AP Cambridge Partners, II, LLC (“Cambridge Partners”) on October 31, 2008, concerning its proposed project (“the project”).  The project is subject to the Massachusetts Wetlands Protection Act (“MWPA”), G. L. c. 131, § 40.  For the reasons more fully set out below, I recommend that the Department’s Commissioner issue a Final Decision that affirms the SOC and dismisses petitioners’ appeal.
II.
FACTS
           The project site is located on a 15.6 acre property on Frontage Road and Acorn Park Drive in Belmont and Cambridge, Massachusetts.
  See SOC at p. 1.  It is adjacent to Route 2, along the southern and western sides of Frontage Road and Acorn Park Drive.  Id.  The property is bordered to the west and south by land owned or formerly owned by the Massachusetts Metropolitan District Commission and is within parcels that comprise the Alewife Brook Reservation.  See Exhibit 15, Charles Katuska (“Katuska”) Pre-Filed Testimony at ¶ 3.  The portion of Alewife Brook Reservation adjacent to the site contains Little Pond and its outlet Little River, which are the head waters of Alewife Brook, and a variety of emergent shrub-scrub, and forested wetlands.  Id.  The site was at one time a piggery, and is currently underdeveloped.  See Exhibit 37, Rachel Freed (“Freed”) Pre-Filed Testimony at ¶ 11; Exhibit 22, Julie Vondrak (“Vondrak”) Pre-Filed Testimony at ¶ 6.  As described by Cambridge Partners and the BCC’s Order of Conditions (“OOC”), the site consists of approximately 8.5 acres of forested upland and 7.1 acres of forest scrub-shrub and emergent wetlands.  See Freed Pre-Filed Testimony at ¶ 12.  
The project entails construction of a 299-unit affordable rental housing complex with associated parking, utilities, stormwater management facilities, grading, wildlife habitat mitigation, and compensatory flood storage areas.  Id.  In addition, water and sewer connections are proposed in two possible alignments, one of which will require the filing of a Notice of Intent (“NOI”) with the Cambridge Conservation Commission.  Id.
The project is located entirely outside the Riverfront Area associated with Little River.  Id. at p. 2.  Project development will be concentrated in the upland portion of the property, west of Acorn Park Drive.  See Vondrak Pre-Filed Testimony at ¶ 8.  A portion of the Stormwater Management System, specifically underground detention basins 2, 4, 5, and 6 and two drainage outfalls, and small parts of Buildings A, B and D are located within the 100 foot Buffer Zone associated with Bordering Vegetated Wetlands (“BVW”).  Id.  
The 100-year floodplain as determined by Federal Emergency Management Agency is at elevation 8.2.  Id.  Approximately 28,273 cubic feet of compensatory flood storage will be provided in five separate areas on the site (“CFSAs 1, 2, 3, 4, and 6”).  Id.  CFSAs 2 and 3 are located partly in Cambridge and will require the filing of a NOI with the Cambridge Conservation Commission.  Id.  
Compensatory flood storage will be provided in accordance with the performance standards under 310 CMR 10.57(4) and is in excess of the required volume.  Id.  Due to the amount of proposed alteration of the ten year floodplain, the project requires wildlife habitat mitigation.  Id.  Approximately 8,390 square feet of the lower floodplain will be altered by the project.  Id.  The project proposes to provide approximately 15,896 square feet of wildlife habitat replication and an additional 17, 840 square feet of habitat restoration enhancement.  Id.  
III.
PRIOR PROCEEDINGS
A.
Proceedings Before The Department

On June 12, 2007, Cambridge Partners filed a NOI with the BCC.  The BCC held five public hearings and two working sessions over the course of seven months.  Id.; see also, Exhibit 26, David Albrecht (“Albrecht”) Pre-Filed Testimony at Exhibit 4.  The BCC also reviewed approximately 1,000 pages of information provided by Cambridge Partners.  Id.  During that seven-month period the BCC and Cambridge Partners exchanged more than a dozen letters concerning substantive aspects of the project.  Id.  The BCC found that the information Cambridge Partners submitted was insufficient to describe the site, the work, or the effect of the work on the interests identified in the MWPA, and to demonstrate compliance with both the Department’s Stormwater Standards and with certain provisions of the MWPA.  See OOC at p. 58.  On December 21, 2007, the BCC prohibited work on the site.  Id.; Request for Adjudicatory Hearing.
  

Cambridge Partners filed a Request for a Superseding Order with the Department on January 7, 2008.  See Exhibit 26, Albrecht Pre-Filed Testimony, Exhibit 4.  Based on a review of the project site and information in the file, the Department determined that the site contained the Areas Subject to Protection under the Wetlands Protection Act as follows:  BVW; Bordering Land Subject to Flooding (“BLSF”) and Riverfront Area, associated with an offsite perennial stream.  Id.  These areas are presumed to protect one or more of the statutory interests identified in the MWPA.  Id. at p. 1.

Many of the concerns raised by the BCC in its denial of the project focused on the design and function of the stormwater management system and on the assumptions underlying the stormwater analysis.  Id. at p. 2.  The final project proposal included five subsurface detention basins (“Underground Basins” or “UB1-5”) and one infiltration chamber (“IC-1”).  Id.  In an effort to respond to concerns expressed by the BCC about potential dewatering of the BVW caused by UB-2 and CFSA-2, Cambridge Partners offered to construct a clay cutoff wall along the southerly portion of the UB-2 basins.  Id.  The Department reviewed the cutoff wall proposal and determined that it is unnecessary and would possibly be detrimental.  Id.  The Department did not approve the proposal.  Id.  Accordingly, Cambridge Partners incorporated porous pavement sand walkways and a bio-filter strip into the design.  Id.  Those measures increase filtration and total suspended solids (“TSS”) removal on the site.  Id.  Additionally, Cambridge Partners proposed the use of white roofs on the buildings that will also reduce the thermal impacts of stormwater.  Id.

Notwithstanding the BBC’s concerns, the Department reviewed the entire project, with particular attention to the stormwater design, as well as the compensatory flood storage areas, wildlife habitat replication/mitigation and buffer  zone activities.  Id.  The Department issued three information requests.  Id.  Both the BCC and Cambridge Partners replied.  Id.  A group of residents, who were concerned about the impacts of the proposed project, also submitted comments on many of Cambridge Partners’ submissions.  Id.  Throughout the course of the Department’s review, Cambridge Partners made a number of revisions, particularly to the layout and details of the stormwater design.  Id.  

Ultimately, the Department determined that the project as proposed met the requisite performance standards for activities in the BLSF  and the Buffer Zone, including the provisions for wildlife habitat mitigation.  See SOC at pp. 2-3; Freed Pre-Filed Testimony at ¶ 14.  It also determined that the proposed stormwater management design complied with the Department’s Stormwater Policy.  Id.  This appeal ensued.  
B.
Proceedings Before OADR
On November 21, 2008, the Coalition to Preserve the Belmont Uplands and Winn Brook Neighborhood (“the Coalition”), Friends of Alewife Reservation, Inc. (“FAR”) and a group of residents of the town of Belmont filed a Motion to Intervene pursuant to 310 CMR 1.01(7)(d).  As grounds, they asserted that they are persons or entities substantially and specifically affected by this proceeding.  See Motion at ¶¶ 1-3, 5-6.  Subject to 310 CMR 1.01(11)(a), the Motion to Intervene was allowed on December 2, 2008.
On December 9, 2008, I conducted a Pre-Screening Conference in accordance with 310 CMR 1.01(5)(a)15; 310 CMR 10.05(7)(j)7.a; and a Scheduling Order that was issued to the parties on November 18, 2008.  At the Conference, Cambridge Partners and the Department asserted that the SOC correctly decided that the stormwater management plan met the standards contained in its Storm Water Policy.  See Department Pre-Screening Conference Statement, December 8, 2008; Cambridge Partners Pre-Screening Conference Statement, December 8, 2008.  Further, they contend that the Department correctly found that the project adequately protected the interests of the MWPA.  Id.

The BCC disputes the Department’s and Cambridge Partners’ positions.
  It contends that “DEP should have instructed the applicant to re-file its NOI because the project was denied for lack of information pursuant to 310 CMR 10.05(7)(h) and 310 CMR 10.05(6)(c); the project’s stormwater management system does not meet the requirements of the Massachusetts Stormwater Act pursuant to 310 CMR 10.05(6)(b); the project fails to meet the performance standards for alterations to BLSF pursuant to 310 CMR 10.57(4)(a); and the project fails to meet the performance standards for the restoration and replication of altered wildlife habitat pursuant to 310 CMR 10.60(3).”  See BCC Pre-Screening Conference Statement, December 4, 2008.  The parties concurred that the issues for resolution are as follows:  
1.
Whether the OOC issued by BCC can be considered a denial for lack of information pursuant to 310 CMR 10.05(6)(c)?
2.
Whether the project meets the requirements of 310 CMR 10.57(4)(a) including the requirements of 310 CMR 10.60(3)? 
3.
Whether the project’s stormwater management system complies with 310 CMR 10.05(6)(b) and the Stormwater Management Standards outlined in 310 CMR 10.05(6)(k)-(q)?
4. Whether the Department complied with 310 CMR 10.05(6)(c) and if so, then did it comply with 310 CMR 10.05(7)(h)?

The hearing took place on March 10, April 3, April 27, and May 11, 2009.  The parties offered a total of 37 exhibits into evidence.
  The following witnesses testified:  Scott W. Horsley (“Horsley”), David M. Webster (“Webster”), Ellen Mass (“Mass”), Charles Katuska (“Katuska”), Patrick W. Fairbairn (“Fairbairn”), Michael Howard (“Howard”), Albrecht, Vondrak, and Freed.  In addition, I conducted a view of the site pursuant to 310 CMR 1.01(5)(a)14 and 310 CMR 1.01(13)(j) on March 23, 2009.  

IV.

DISCUSSION
A.
Statutory and Regulatory Framework 

As the party challenging the SOC, the petitioners have the burden of proof on all issues,

including whether the Department improperly issued the SOC.
  See 310 CMR 10.05(7)(j)2.b.iv; 310 CMR 10.05(7)(j)2.b.v; 310 CMR 10.05(7)(j)3.a; 310 CMR 10.05(7)(j)3.b.  Section 10.05(7)(j)3.a of 310 CMR provides that:

[a] Party who has timely filed an Appeal Notice must file with the Department and serve a copy on all parties its Direct Case no later than forty-five days after 

the Pre-screening Conference. 

(emphasis supplied).  The petitioner’s “Direct Case” is:

the evidence that [the petitioner] seeks to introduce in support of its position, as well as any legal argument the [petitioner] wishes to provide.  The Direct Case may include, but is not limited to, statements under oath by lay witnesses and expert witnesses, technical reports, studies, memoranda, maps, plans, and other information that a party seeks to have the Presiding Officer review as part of the 

adjudicatory proceeding.

Id.


Simply put, the petitioners must “produce at least some credible evidence from a competent source in support of [his] position[s].”  See 310 CMR 10.03(2); 310 CMR 10.05(7)(j)3.b.  Indeed, to prevail against the SOC’s factual determinations they must present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  See 310 CMR 10.05(7)(j)3.c.  Failure to present such evidence constitutes a waiver of the petitioner’s claims.  Id.  Significantly, the relevancy and admissibility of evidence that the parties seek to introduce in the hearing on the merits is governed by G.L. c. 30A, § 11(2).  As the statute explains:  
Unless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law.  Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.  Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

See G.L. c. 30A, § 11(2).

The provisions of G.L. c. 30A, § 11(2) are incorporated in 310 CMR 1.01(13)(h), which

also govern Wetland Permit Appeal hearings.  See 310 CMR 10.05(7)(j)9.  Section

1.01(13)(h)(1) of 310 CMR provides:

Unless otherwise provided by any law, the Presiding Officer need not observe the

rules of evidence observed by courts, but shall observe the rules of privilege

recognized by law.  Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.  The weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer.  Unduly repetitious or irrelevant evidence may be excluded.

See 310 CMR 1.01(13)(h)(1).

Based on the discretion accorded to me by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1), I have considered the sworn pre-filed testimony of the parties’ respective witnesses, and the documentary evidence referenced in their testimony to make my findings and recommendations in this Recommended Final Decision.

B.
Sufficiency Of The Evidence 
To help navigate the strait between the witnesses’ testimony I lay out below the sequence of steps that I followed.  Properly calibrated, these standards served as my “starting point” or “initial benchmark” on all four of the issues before me.  

“Even expert testimony does not sustain the burden of going forward on an issue if it presents opinions without supporting facts.”  See e.g., Gencarelli v. Department of Environmental Protection, No. 97-P-1860, Memorandum and Order Under Rule 1:28 (February 9, 1999) affirming In the Matter of Gencarelli, Docket No. 90-159, Final Decision After Remand, 3 DEPR 90 (May 16, 1996)(applicants failed to meet burden where witness furnished no factual support for opinion); In the Matter of Haddad, Docket No. 98-028, Ruling On Motion For Directed Decision and Motion To Dismiss, 6 DEPR 13, 14 (January 8, 1999)(petitioner failed to meet burden where expert presented no facts supporting conclusion).  Further, expert testimony does not sustain a party’s burden if it speculates without the benefit of supporting data.  In the Matter of Wannie, 2 DEPR 203 at 205-06.  Last but not least, “expert testimony does not suffice to sustain the burden of going forward on an issue if the testimony is based on improper, or improperly applied, methodology.”  See In the Matter of Oxford Housing Authority, Docket Nos. 92-026, 93-008, Final Decision 1 DEPR 5 (January 21, 1994) reconsideration denied, 1 DEPR 55 (February 22, 1994), affirmed in part (as to availability of directed decision) sub nomine Widen v. Oxford Housing Authority, Civil Action No. WWOCV 94-0044130, Memorandum and Order on Defendant’s Motion To Dismiss (Worcester Superior Court October 20, 1994).


This is so because the regulations at issue here required evidence from a “competent source.”  See 310 CMR 10.03(2); In the Matter of Massachusetts Water Resources Authority, Docket No. DEP-04-734, Final Decision 12 DEPR 167, 168 (September 20, 2005).  Admittedly, “knowledge of matters relevant to wetlands cases can be acquired through education, training or experience, and experts need not be professionals or hold advanced degrees.  The actual qualifications of the witness, in terms of what the individual knows about the topic and the facts of the case are much more important than the individual’s title.”  Id.; (quoting In the Matter of Scott Cheney, 6 DEPR 198 at 200).  Additionally, “while many individuals who may testify in department proceedings may consider themselves, or be considered by others, to qualify as a ‘[w]etlands scientist’ or ‘wetlands consultant’ or the more general ‘environmentalist’ ‘ecologist’ or ‘naturalist’ the focus is properly on indicia of specialized knowledge relevant to the proceeding.”  Id.  Based on this analysis, I have rejected some parties’ importunings to categorize their witnesses as qualified to give testimony on the complex issues in this appeal.  

Next, some of the witnesses’ testimony was purely speculative because it was not grounded by any identified factual foundation that is, field observations, calculations, measurements, or other data.  Id.  Further, notwithstanding the lack of factual foundation, such direct testimony also fails because it was comprised solely of opinions and conclusions.  Id.  I will identify the direct testimony that consisted of factually unsupported opinion and speculation, and did not constitute evidence from a “competent source” “on which reasonable persons are accustomed to rely in the conduct of serious affairs.”  See 310 CMR 1.01 (13)(h).1; In the Matter of Oxford Housing Authority, supra.  Finally, some testimony here was accompanied by maps and later submitted color photographs all of which are ambiguous, and thus fail to pass muster.  Id.  
ISSUE No. 1  
Whether the OOC issued by the BCC can be considered a 


denial for lack of information pursuant to 310 




CMR 10.05(6)(c)?

Applicable Law Governing Issue No. 1


“If the conservation commission finds that the information submitted by the applicant is not sufficient to describe the site, the work or the effect of the work on the interests identified in G.L. c. 131, § 40, it may issue an Order prohibiting the work.  The Order shall specify the information which lacking and why it is necessary.”  See 310 CMR 10.05(6)(c).  

“When the request for a Superseding Order of Conditions concerns an order prohibiting work issued pursuant to 310 CMR 10.05(6)(c), the Department shall limit its review to the information submitted to the conservation commission. . . . If the Department determines that sufficient information was submitted, it shall so inform the applicant and the conservation commission, and shall proceed to issue a Superseding Order of Conditions. as provided in 310 CMR 10.05.”  See 310 CMR 10.05(7)(h).

“After receipt of a request for a Superseding Determination or Order, the Department may conduct an informal meeting and may conduct an inspection of the site.  In the event an inspection is conducted, all parties shall be invited in order to present any information necessary or useful to a proper and complete review of the proposed activity and it effects on the interests identified in G.L. c. 131, § 40.  Any party presenting information as a result of such meeting shall provide copies to the other parties.”  See 310 CMR 10.05(7)(i).

Moreover, “[w]hen an applicant submits a NOI to a conservation commission seeking a permit for work proposed in a wetlands resource area, the Conservation Commission has three options:  grant the project with such conditions as are necessary to meet the performance standards for the resource area affected; deny the project or any portion of it that can not be conditioned to meet such standards; or deny the project if the Commission finds that the information submitted by the applicant is not sufficient to describe the site, the work or the effect of the work on the interest identified in the [MWPA].”  In the Matter of W & G Development Corporation, Docket No. 95-005, Ruling on Motion for Summary Decision 2 DEPR 134 (June 29, 1995)(quoting 310 CMR 10.05(6)(b)-(c)).  As In the Matter of W & G Development Corporation, instructs, “[t]here are both procedural and practical differences between the two types of denial.  If a denial is on the merits, then on appeal the Department will review the substantive merits of the project, request additional information if it is ‘necessary to make a determination’ see 310 CMR 10.05(7)(g), and issue a Final Decision on the merits.  If a denial is for lack of information, the Conservation Commission must ‘specify the information which is lacking and why it is necessary’ see 310 CMR 10.05(6)(c) and, on appeal the sole issue at least initially is whether the applicant submitted sufficient information to the Conservation Commission.”  Id.  At this stage, the Department may not request additional information, as it may with a denial on the merits, but must limit its review to the information submitted to the Commission.  Id.  These provisions “ensure that an applicant can not bypass the local review by presenting the department with material which was not available to the Conservation Commission.”  In the Matter of W & G Development Corporation 2 DEPR at 134 (quoting In the Matter of Zora Enterprises, Inc., Docket No. 90-206, Final Decision, 1 DEPR 260, 261 n.1 (October 14, 1994)).

Findings of Fact Regarding Issue No. 1


The Department offered the testimony of Freed in support of its position on this issue.  Freed holds both a Bachelor of Arts degree as well as a Master of Arts degree both from Boston University.  See Exhibit 37, Freed Pre-Filed Testimony, Exhibit 1.  She also earned a Master of Arts from the University of Massachusetts.  Id.  From 2007, until the present Freed has held the position of Section Chief of the Department’s Wetlands and Waterways Program in its Northeast Regional Office.  Id.  She served as an Environmental Analyst from 1990-present.  Id.  From 1987 until 1990, Freed was a Conservation Administrator for the town of Wayland.  Id.  From 1983-1987, Freed served as Assistant to the Director of the Office of Environmental Affairs, Massachusetts Audubon Society in Lincoln, Massachusetts.  Id.  Her duties as Environmental Analyst include the evaluation of NOIs and supporting materials including but not limited to engineering and survey plans, soil logs, vegetation survey, flood surveys, flood storage and drainage calculations; compliance with the Department’s Stormwater Policy and regulations conducting inspections of sites where work is proposed or has been undertaken to determine wetland boundaries.  Id. at ¶ 2.  Beyond that Freed reviewed the potential effects of work on wetland resource areas; prepares SOCs, Superseding Determinations of Applicability (“SDA”) and 401 Water Quality Certifications (“Certification”); investigates complaints and violations of the Wetlands Protection Act and the regulations promulgated pursuant to 310 CMR 10.00 as well as violations and complaints arising out of SOCs, 401 Certifications or other actions taken by the Department pertaining to wetlands.  Id. at ¶ 3.  Lastly, Freed has testified as an expert witness for the Department in adjudicatory proceedings, and the Massachusetts Superior Courts.  Id.

In January 2008, Freed reviewed Cambridge Partners’ request for a SOC.  Id. at ¶ 4.  On January 28, 2008, she informed the parties that she would not conduct a site visit and would proceed with a technical review of the project.  Freed testified that she was familiar with the site due to her involvement in a previous appeal that concerned the same site and same applicant, OADR Docket No. 2008-069.  Id. at ¶ 6.  In that case, she visited the site in 2003.  Id.  She subsequently spent a day on the site with other wetland scientists including Charles Katuska, the FAR’s witness to determine wetland delineation.  Id.; see also, Exhibit 15, Pre-Filed Testimony Katuska at ¶ 3.  Freed testified that she “clearly remembered the site’s features when she reviewed this project.”  See Exhibit 37, Freed Pre-Filed Testimony.  To prepare the SOC, Freed reviewed the activities proposed within the 100-foot Buffer Zone associated with BVW and within Bordering Land Subject to Flooding (“BLSF”).  Id. at ¶ 16.  


Freed opined that Cambridge Partners’ project description and the information it submitted in its NOI, accompanying documents, reports and plans accurately described the proposed work.  Id. at ¶ 17.  In fact, she specifically found that the information that was submitted to the BCC was sufficient to describe the work and its effects on wetlands interests.  Id. at ¶ 26.  Freed stated in her pre-filed testimony that she limited her review to the information that was before the BCC.  See Exhibit 37, Freed Pre-Filed Testimony at ¶¶ 16-26.  Freed indicated that she reviewed each of the 23 items listed in 47 pages of the BCC’s OOC as insufficient and informed the BCC and Cambridge Partners “that the BCC’s decision denying the project did not qualify as a ‘lack of information denial.’”  See Freed Pre-Filed Testimony at ¶ 16.  She accordingly, followed the process identified in 310 CMR 10.05(7)(h) and limited her review to the information submitted to the BCC.  Id. at ¶ 28.  

Both the BCC and the Intervenors argue that the OOC was based on insufficient information and the Department’s review should have been limited to information submitted to the BCC.  See BCC Closing Brief at pp. 23-24; Intervenor Post Hearing Memorandum Section 5 at pp. 17-19.  However, “the question is not simply whether additional information was submitted to the Department, but whether the Department relied on it in making its decision.”  In the Matter of Browning Ferris Industries Inc., Docket No. 2002-233, Ruling On Motion To Dismiss and Order, 10 DEPR 116 (June 5, 2003). 

Indeed, Freed explicitly stated that she “did not request additional information about these issues finding that the information submitted by [Cambridge Partners] was sufficient . . . to complete [her] review of the project as designed.”
  Id. at ¶ 25.  Thus, I find, that “the fact that additional information may have been submitted to the Department did not violate 310 CMR 10.05(7)(h).”  In the Matter of Browning Ferris Industries Inc., 10 DEPR 116 at 117-118.
ISSUE No. 2  Whether the project meets the requirements of 310 CMR 10.57(4)(a) 
including the requirements of 310 CMR 10.60(3)? 
Applicable Law Governing Issue No. 2


310 CMR 10.57(4)(a), Bordering Land Subject to Flooding, provides in pertinent part: 


Compensatory storage shall be provided for all flood storage volume that will be 


lost as the result of a proposed project within Bordering Land Subject to Flooding, 

when in the judgment of the issuing authority said loss will cause an increase or 


will contribute incrementally to an increase in the horizontal extent and level of 


flood waters during peak flows.  Compensatory storage shall mean a volume not 


previously used for flood storage and shall be incrementally equal to the 



theoretical volume of flood water at each elevation, up to and including the 100-


year flood elevation, which would be displaced by the proposed project. Such 


compensatory volume shall have an unrestricted hydraulic connection to the same 

waterway or water body. Further, with respect to waterways, such 




compensatory volume shall be provided within the same reach of the river, stream 

or creek.  Work within Bordering Land Subject to Flooding, including that work 


required to provide the above-specified compensatory storage, shall not restrict 


flows so as to cause an increase in flood stage or velocity.  Work in those portions 

of bordering land subject to flooding found to be significant to the protection of 


wildlife habitat shall not impair its capacity to provide important wildlife habitat 


functions.  Except for work which would adversely affect vernal pool habitat, a 


project or projects on a single lot, for which Notice(s) of Intent is filed on or after 


November 1, 1987, that (cumulatively) alter(s) up to 10% or 5,000 square feet 


(whichever is less) of land in this resource area found to be significant to the 


protection of wildlife habitat, shall not be deemed to impair its capacity to provide 

important wildlife habitat functions.  Additional alterations beyond the above 


threshold, or altering vernal pool habitat, may be permitted if they will have no 


adverse effects on wildlife habitat, as determined by procedures contained in 310 


CMR 10.60.

See 310 CMR 10.57(4)(a).

310 CMR 10.60(3) states in relevant part, “Restoration and Replication of Altered Habitat. Alterations of wildlife habitat characteristics beyond permissible thresholds may be restored onsite or replicated offsite in accordance with the following general conditions, and any additional conditions the issuing authority deems necessary to insure that the standard in 310 CMR 10.60(1)(a) is satisfied:  the surface of the replacement area to be created (“the replacement area”) shall be equal to that of the area that will be lost (“the lost area”); the elevation of groundwater relative to the surface of the replacement area shall be approximately equal to that of the lost area; the replacement area shall be located within the same general area as the lost area.  In the case of banks and land under water, the replacement area shall be located on the same water body or waterway if the latter has not been rechanneled or otherwise relocated.  In the case of bordering land subject to flooding, the replacement area shall be located approximately the same distance from the water body or waterway as the lost area.  In the case of vernal pool habitat, the replacement area shall be located in close proximity to the lost area; interspersion and diversity of vegetation, water and other wildlife habitat characteristics of the replacement area, as well as its location relative to neighboring wildlife habitats, shall be similar to that of the lost areas, insofar as necessary to maintain the wildlife habitat functions of the lost area.”

“[T]he project shall not alter ten or more acres of Land Subject to Flooding or Land Under Water found to be significant to the protection of wildlife habitat, or 2,000 feet or more of Bank found to be significant to the protection of wildlife habitat (in the case of a bank of a stream or river, this shall be measured on each side of said stream or river), if the replacement area is located in an area subject to M.G.L. c. 131, § 40, there shall be no adverse effect on the existing important wildlife habitat functions of said area as measured by the standards of 310 CMR 10.60; (g) the ‘thresholds’ established in 310 CMR 10.54(4)(a)5., 10.56(4)(a)4., 10.57(4)(a)3. and 10.58(4)(d)1.c. (below which alterations of resource areas are not deemed to impair capacity to provide important wildlife habitat functions) shall not apply to any replacement area; and the replacement area shall be provided in a manner which is consistent with all other General Performance Standards for each resource area in 310 CMR 10.51 through 10.60.”
See 310 CMR 10.60(3).
Findings of Fact Regarding Issue No. 2

The Intervenors offered the testimony of Charles Katuska (“Katuska”) in support of their position.  He received a Bachelor of Science degree in Biology and a Master of Forest Science degree with a concentration in Wildlife Ecology both from Yale University.  Id.  Katuska is currently a self-employed environmental consultant.  See Katuska Pre-Filed Testimony at ¶ 1.  He is a certified Professional Wetland Scientist with over 25 years of experience in the identification, delineation, mapping, impact assessment and regulatory review of Massachusetts wetland resource areas.  Id.   Since 1987, Katuska prepared wildlife habitat assessments pursuant to 310 CMR 10.60 on more than 20 sites in the Commonwealth.  Id.  He also prepared and filed numerous documents under the MWPA.  Id.  Katuska also served as a wetland restoration ecologist for the Massachusetts Wetlands Restoration Program.  Id.  Katuska was a Conservation Commissioner for the towns of Carver and Southborough, Massachusetts.  Id.  In preparation, Katuska reviewed “numerous applicable documents and conducted several inspections of the site.”  Id. at ¶ 2.  He relied on this and other site inspections in 2003, to produce a “Forest Characterization Report.”  Id.  Katuska indicated that based on his experience it is unusual for silver and red maple trees to be the dominant tree species in upland areas.  Id. at ¶ 8.  He further reported that based on his observations “work within the 100-foot buffer zone to BVW will directly and adversely impact the protection of wildlife habitat interests.  Id. at ¶ 20.  Katuska’s testimony leans heavily on the significance of the upper flood plain.  See generally Exhibits 15-16, Katuska Pre-Filed Testimony and Rebuttal.  His reliance demands too much of the regulation.  To begin, there is no regulatory presumption of protection of wildlife habitat in such areas.  I add moreover, that there was testimony that only a small percentage of the site will be impacted.  See Vondrak Exhibit 3, “Wildlife Habitat Evaluation, Residences at Acorn Park, Belmont, Massachusetts.”  Either way, Cambridge Partners’ replication plan is powerful evidence of compliance with the applicable regulations.  Id.  Under these circumstances, I find that Katuska’s testimony does not meet the required burden.
Mass also testified for the Intervenors.  She is the president of FAR.
  See Exhibit 12, Mass Pre-Filed Testimony at ¶ 1.  Mass testified that the site has an “unusual forest of silver maples that are considered ‘unique’ in the Boston area.”  Id. at ¶ 4.  It is also the habitat of over 80 species of birds, and 19 mammals sighted in the area.  Id.  Mass gave the opinion that “the placement of 299 housing units in several large buildings in the middle of the Silver Maple Forest will destroy the function of the Uplands as a wildlife habitat and forever prevent this area from being added to the reservation to enhance the diversity and survival of many species of birds and animals and for the enjoyment of the public.”  Id. at ¶ 10.  Mindful of this evidence, its lack of supporting data, and the weight to be accorded it, I can not say that Mass’s testimony advances the Intervenors’ case.

Fairbairn was retained by the BCC and FAR “to conduct a review of available information and identify the ecological impacts on the high-density housing development [project].”  See Exhibit 17, Fairbairn Pre-Filed Testimony at ¶ 2.  Fairbairn has a Ph.D. in Wildlife Biology/Natural Resources Planning, from the University of Massachusetts.  Id. at ¶ 1.  He also holds a Masters degree from the University of Toronto and a Bachelor of Arts degree from Harvard University.  Id.  He has “extensive experience in the study of wetlands and associated upland areas, including the evaluation of wetland functions and values as they relate to providing wildlife habitat.”  Id.  He contracted with the United States Corps of Engineers, New England District, to evaluate the mitigation of impacts on wetlands by permittees under the Clean Water Act.  Id.  Fairbairn found that “the site has a stand of silver maple trees that occupy a large upland area.”  Id. at ¶ 3.  He found as well that the site is the habitat for many aquatic and terrestrial animals.  Id. at ¶ 4.  It was his view that “[t]he high density housing project proposed to be built on the Uplands” would destroy most of the silver maple forest; impair the ability to control flooding on nearby residential neighborhoods; and have an adverse effect on important wildlife habitat.  Id. at ¶ 8.
On the other hand, Vondrak testified on behalf of Cambridge Partners.  She received a Bachelor of Science in Environmental Conservation from the University of New Hampshire.  Id. at ¶ 4.  She is a certified Wetland Scientist in New Hampshire, license number 171.  She is a senior scientist at Epsilon Associates (“Epsilon”).  See Exhibit 22, Vondrak Pre-Filed Testimony at ¶ 1.   In that capacity she is responsible for conducting wetland resource area delineations, wildlife habitat evaluations and preparation of local, state and federal environmental permit applications.  Id.  She has over 14 years of experience in wetland science permitting.  Id. at ¶ 2.  She was previously employed at Hancock Associates, Inc. and Coler and Colantonio, Inc. both of which are engineering survey and environmental permitting companies.  Id.  Vondrak also served as the Conservation Administrator for the towns of North Andover and Boxford.  Id.  She gained further experience while serving as the Town Planner for the town of North Andover.  Id. at ¶ 3.  She currently serves on the Salem, New Hampshire Conservation Commission.  Id.  

Vondrak prepared the NOI and conducted wildlife habitat field evaluations for the project.  Id. at ¶ 5.  She used the Department issued Wildlife Habitat Protection Guidance for Inland Wetlands in her analysis.  Id. at ¶ 12.  The document provided guidance on identifying important wildlife habitat features within impacted resource areas and contains wildlife habitat evaluation forms for use in documenting filed conditions in impacted resource areas.  Id.  Vondrak conducted a wildlife evaluation in accordance with 310 CMR 10.60.  Id. at ¶ 17; see also, Vondrak Exhibit 3, “Wildlife Habitat Evaluation, Residences at Acorn Park, Belmont, Massachusetts.”  

Vondrak determined that impacts to wetland resource areas are limited to impacts to BLSF.  Id. at ¶ 9.  Approximately 8,390 of BLSF that was determined to be significant to wildlife habitat will be altered by the project.  Id.  This is in addition to 2,642 square feet that will be temporarily altered.  Id.  Vondrak’s analysis led her to the conclusion that the alteration will not substantially reduce the capacity of the resource area to provide important wildlife habitat functions because the features are common on the site.  Id.  There is a total of approximately 11,032 square feet, that is, about 9 per cent will be altered due to the work on the project.  Id. at ¶ 10.  The remaining 107,758 square feet or 91 per cent of the lower floodplain will not be affected.  Id.  

Despite the fact that the number of habitat features lost is insignificant when compared to the number that will remain, Vondrak designed wildlife habitat replication and restoration areas that incorporate the areas impacted by work in the lower floodplain.  Id. at ¶ 19.  Each replication in accordance with 310 CMR 10.60(3) has a detailed planting plan.
  Id. at ¶ 20.  The planting plans are designed to incorporate important shelter and food producing native plant species.  Id. at ¶ 22.  The plan also introduces several new native food and shelter producing species, e.g., gray dogwood, blueberry, winterberry, and highbrush.  Native species such as red and silver maple, as well as grey birch are also incorporated into the replication design to reflect and build on existing conditions.  Id. at 22.  Last but not least, almost 8 acres of the site will be placed in a permanent Conservation Restriction, meaning that those areas, comprising nearly half the site’s total acreage will remain open space.  Id. at ¶ 28.  

Howard submitted testimony for Cambridge Partners.
  For ten years, he has been the manager of Ecological Services at Epsilon.  See Howard Pre-Filed Testimony at ¶ 1.  Cambridge Partners retained Epsilon with respect to environmental issues related to the project.  Id. at ¶ 5.  His current duties include conducting wildlife habitat evaluations, wetland resource area delineations, environmental analyses, licensing, permitting and environmental compliance.  Id.  Howard was previously employed as a wetland scientist with Coler & Colantonio.  Id.  He serves as Conservation Agent for the North Andover Conservation Commission.  Id. at ¶ 2.  In that position, he was responsible for administering the MWPA and North Andover by-laws.  Id.  Howard received a Bachelor of Science degree in Wildlife Biology from the University of Massachusetts.  Id. at ¶ 3.  He is certified as a wetland scientist in Massachusetts and New Hampshire, license numbers 00001354 and 223 respectively.  Id.  Howard reviewed and completed numerous wildlife habitat evaluations throughout the past 17 years.  Id. at ¶ 4.  In this case, he worked with Vondrak and reviewed, supervised, and managed the NOI, supplemental responses, including wildlife habitat evaluation field investigation.  Id.; see also Vondrak Pre-Filed Testimony at ¶ 18, Exhibit 3, “Wildlife Habitat Evaluation, Residences at Acorn Park, Belmont, Massachusetts.”  

According to Howard, the wildlife habitat evaluation developed by Epsilon showed that the impact of the project is insignificant because it will not substantially reduce the capacity of the lower floodplain to provide important wildlife habitat functions.  Id. at ¶ 14.  He reached this conclusion because “the important features identified in the study area, for example, standing dead trees, burrowable soils, dense herbaceous cover, certain food producing shrubs, and large woody debris on the ground surface, are very common to the site, so that the amount of the habitat features lost is insignificant when compared to the amount that will remain in the approximately 91 percent of undisturbed lower floodplain on the site.  Notwithstanding these findings, and in an abundance of conservatism in the project design, Epsilon developed a wildlife replication and restoration plan.”  Id.  
Equally important in Howard’s view, many of the SOC Special Conditions provide the necessary added assurances.  Special Condition 28 mandates that to ensure compliance with the SOC during construction an Environmental Monitor (“the monitor”) will oversee all work within the 100-foot buffer zone and BLSF.  Id.  Special Condition 29 requires that the monitor inspect erosion controls weekly and after storm events and shall have the authority to modify existing controls or require additional controls is deemed necessary.  Id.  As stated above, under Special Condition 30 the manger must report to the Department and BCC in writing monthly during construction, describing any erosion control problems, progress on construction and grading, changes in construction schedule or sequence, actions taken to address problems and any other recommendations for the site manager.  Id.  Cambridge Partners must employ a wetland professional with experience in wildlife habitat mitigation to supervise the construction and planting of all wildlife restoration/enhancement /replication areas pursuant to Special Condition 31.  Id.  Prior to the start of work, Special Condition 33 requires Cambridge Partners to submit a construction schedule to the Department and the BCC for approval by the Department.  Id.  Special Condition 37 necessitates at least 28,273 cubic feet of compensatory flood storage shall be provided at the elevations and location shown on plans referenced in Condition 19.  At least 15,896 square feet of wildlife habitat replication and 17,840 square feet of wildlife restoration/enhancement shall be provided.  Id.  All activities involving preparation and construction of these areas, including but not limited to:  Inspecting and confirming site flagging prior to and after excavation of the compensatory flood storage areas; identifying appropriate soils to be placed in the areas if needed; overseeing final grading; inspecting final elevations; obtaining, planting and maintaining the specified plants; and monitoring and reporting on the wildlife replication/restoration/enhancement areas shall be overseen by a wetlands professional who will be on-site while the work is performed.  Id.  The wetland professional shall submit a written status report to the Department and the BCC at the following times:  at the start of excavation; when final grades are established; when the planting of compensatory flood storage and wildlife habitat areas are completed; one month after planting has been completed; and at the end of the growing season each year for at least two years after the areas have been planted.  Id.  Special Condition 38 states that the planting of wildlife replication/restoration/enhancement areas must begin immediately upon final grading, weather permitting.  Id.  Special Condition 39 calls for the wetland professional to submit a status report on the wildlife replication/restoration/enhancements areas at the end of each growing season for two years after planting is completed.  Id.  Within the 100- foot Buffer Zone, native plant species shall be planted in areas that were temporarily disturbed when stormwater facilities were constructed under Special Condition 56.  Id.  Significantly, Special Condition 57 requires that Cambridge Partners obtain a Certificate of Compliance from the Department.  Id.
Albrecht testified for Cambridge Partners.  He is a Director at Tetra Tech Rizzo.  See Albrecht Pre-Filed Testimony at ¶ 1.  He is an engineer, licensed in Massachusetts for sixteen years and licensed in California, New Hampshire and Maine as well.  Id.  His duties include project management for site development projects, supervisor of the company’s Land Development group and representative for clients as part of local, state and federal permitting.  Id.  He designed stormwater systems and in the process performed drainage calculations, drainage plans, erosion and control plans and Operations and Maintenance Plans.  Id.  He also presented projects before Conservation Commissions throughout Massachusetts and prepared Wetland Resource filings.  Id.  Albrecht earned a degree from San Jose State University in Civil Engineering.  Id. Exhibit 1. He based his testimony on the following:

1. Visits to site during the preparation of the site plans and NOI as well as during the NOI process with the Belmont Conservation Commission;

2. Participation in preparation of the NOI and supporting documents; attended/participated in public hearings before the Conservation Commission; attended/participated in multiple site walks and a working session; provided technical and other information that supported issuance of the SOC;

3. Documents, all of which are either in the record or attached to his pre-filed testimony:

a. Superseding Order of Conditions dated October 31, 2008 for DEP File #106-0075,Order of Conditions dated December 21, 2007;

b. Request for Superseding Order of Conditions dated January 7, 2007; 

c. Drainage Calculations: Drainage Report Acorn Park Drive Belmont, Massachusetts June 4, 2007 (Revised June 23, 2008); 

d. Site Plans: Notice of Intent Submission Town of Belmont Conservation Commission, June 4 2007 (Revised June 23, 2008); 

e. Superseding Order of Conditions: DEP File #106-0042 Frontage Road & Acorn Park Drive September 30, 2004; 

f. Groundwater Mounding Analysis-Hantush Calculations dated February 18, 2009;

g. Response to the DEP letter I-C dated July 21, 2008 which includes Hydrograph comparison (Project watershed vs. Little Pond watershed); 

h. Weather underground website date; 

i. Existing runoff conditions (ditch) calculations for December 12, 2008 storm;

j. Massachusetts Highway Department Project Development & Design Guide, Permissible Velocities for Channels with Erodible Linings, January 2006; 

k. Infiltration System IC-1 Drawdown Calculations; 

l. US Soil Conservation Service, Hydrology Technical Note 4; Proposed runoff conditions (ditch) dated February 17, 2009; 

m. Type III Storm Event Comparison to Mr. Webster’s Observed Storms; 

n. DEP Information Request I-A dated February 19, 2008; 

o. Response from Tetra Tech Rizzo to DEP dated March 5, 2008; 

p. DEP Information Request I-B dated March 28, 2008; 

q. Response from Tetra Tech Rizzo dated April 3, 2008; 

r. Letter to DEP dated April 4, 2008; 

s. Response from Tetra Tech Rizzo dated April 16, 2008;

t. Response to DEP dated April 25, 2008; 

u. Letter to DEP dated April 28, 2008; 

v. Letter to DEP dated May 6, 2008; 

w. Response from Tetra Tech Rizzo dated May 9, 2008; 

x. Letter from the Town of Belmont dated May 20, 2008; 

y. DEP Information Request I-C dated April 16, 2008 dated May 28, 2008; 

z. Letter from the Town of Belmont dated June 5, 2008;

aa. Letter from the Town of Belmont Office of Community and Development Department dated June 6, 2008;

ab. July 21, 2008 response from Tetra Tech Rizzo dated June 6, 2008;

ac. Response from Tetra Tech Rizzo dated August 14, 2008;

ad. Town of Belmont Office of Community and Development Department dated August 19, 2008;

ae. Notice of Intent dated June 12, 2007 and accompanying Notice of Intent Plans;

af. Hydrology Handbook for Conservation Commissioners dated March 2002; and 

ag. Massachusetts Erosion and Sediment Control Guidelines for Urban and Suburban Areas, March 1997.

Id. at ¶¶ 3(a)-(gg).

Albrecht testified that the project complies with the performance standards for BLSF as set forth in 310 CMR 10.57(4)(a)(1)-(2) as follows: The grading activities to construct the project result in some alteration of flood storage areas associated with Little Pond/Little River; however, the flood storage capacity of the site has been evaluated, designed and approved by the SOC to assure that no decrease in flood storage capacity results on the property following construction.  The project will fill 17,251 cubic feet of BLSF and will compensate 28,274 cubic feet, a flood storage compensation of 164 percent of the flood storage alteration, where 310 CMR 10.57(4)(a)(1) requires only the provision of 100 percent compensation.  See Albrecht Pre-Filed Testimony at ¶ 5.  In addition, in accordance with 310 CMR 10.57(4)(a)(1), the overall floodplain compensation provided is in areas not previously used for flood storage.  The floodplain compensation is provided to be incrementally equal to the theoretical volume of water at each elevation up to and including the 100-year floodplain.  Based on Albrecht’s and his staff’s calculations, set forth in the drainage report, as required by 310 CMR 10.57(4)(a)(1), all CFSA’s will not restrict flows to cause an increase in flood stage or velocity.  Id. at ¶ 6.  Based on the above, it was Albrecht’s opinion that the SOC complied with the MWPA and 310 CMR 10.57(a)(1)-(2).  Id. at ¶ 7.
I decline Fairbairn’s invitation to depart from the plain language of the cases and jerry-build into them an exception that credits his testimony when he unequivocally testified that he did not undertake a wildlife evaluation of the site.  See Fairbairn Pre-Filed Testimony at ¶ 5(a).  “Because [Fairbairn] provided no factual support for his projection of possible future harm., his testimony was speculation without foundation.”  In the Matter of In the Matter of Lawrence Borins, Trustee Noon Hill Realty Trust, Docket No. 98-140, Final Decision, (July 22, 1999)

For the above reasons, I credit the testimony of Albrecht, Howard and Vondrak on this issue, and the standard of review inclines me in that direction.  These witnesses for Cambridge Partners made a particularly striking impression the compilation of numerous reports based on calculations accepted as standard industry practice.  When their analysis is combined with the SOC’s Special Conditions, the likelihood that the project complies with 310 CMR 10.57(4)(a) including the requirements of 310 CMR 10.60(3) rises to a level meriting some weight.  Consequently, I hold that the petitioners’ witnesses fail to survive the Department’s and Cambridge Partners’ challenge by presenting material evidence from competent sources that rests on solid factual foundation.  In the Matter of In the Matter of Lawrence Borins, Trustee Noon Hill Realty Trust, supra.  This holding means of course, that the Department and Cambridge Partners prevail on this issue.
ISSUE No. 3  Whether the Project’s stormwater management system complies with 
310 CMR 10.05(6)(b) and the Stormwater Management Standards 
outlined in 310 CMR 10.05(6)(k)-(q)?

Applicable Law Governing Issue No. 3

The NOI for this project was filed prior to January 2, 2008.  It is therefore, subject to the Department’s 1996, Stormwater Management Policy under 310 CMR 10.05(6)(b) of the regulations that were in effect at the time of filing.  See Freed Pre-Filed Testimony at 52; Albrecht Pre-Filed Testimony at Section IV, ¶ 1.  


The regulation provides in relevant part, “[t]he Order shall impose 




conditions setting limits on the quantity and quality of discharge from a 



point source (both closed and open channel), when said limits are 




necessary to protect the interests identified in M.G.L. c. 131, § 40.; 



provided however that the point of discharge falls within an Area Subject 



to Protection under M.G.L. c. 131, § 40 or within the Buffer Zone, and 



further provided that said conditions are consistent with the limitations set 



forth in 310 CMR 10.03(4).  Stormwater shall be managed according to 



standards established by the department in its Stormwater Policy.  The 



order shall impose conditions to control erosion and sedimentation within 



the resource areas and the Buffer Zone.”
See 310 CMR 10.05(6)(b).
Findings of Fact Regarding Issue No. 3

Freed reviewed the project’s stormwater management design to ensure compliance with the 1996 Policy.  See Freed Pre-Filed Testimony at ¶ 52.  She opined that based on a review of the project as conditioned in the SOC, the stormwater design complied with the Stormwater Policy’s Stormwater Management Standard 1.
  Id.  This standard allows only treated stormwater to be discharged to wetlands and must not cause erosion in wetlands or waters of the Commonwealth.  Id.  Treated stormwater is defined as stormwater that has been treated in accordance with Standards 2-9 of the policy.  Id.  The project approved by the SOC provides a detailed stormwater management system which will remove 85 percent of TSS from the stormwater runoff discharging from the site.  
Stormwater Management Standard 2 states that controls must be developed for the 2 and 10 year, 24 hour storm events and that the 100-year 24 hour storm event must be evaluated to demonstrate that there will be no increased flooding impacts offsite.  Id. at ¶ 53.  Freed reviewed Cambridge Partners’ analysis of peak rates of flow from the developed site.  Id.  Whereas, the BCC contended that the flow length for sheet flow on the site should be longer than 50 feet, Freed concluded that the standard 50-foot flow length was appropriate.  Id.  As defined in the Hydrology Handbook for Conservation Commissioners, which all parties used,
 sheet flow is flow that is less than 0.1 foot i.e., 1.2 inches, deep.  Id. at ¶ 55.  The Hydrology Handbook goes on to state that “[s]heet flow is affected by the roughness of the land surface, and includes the effect of raindrop impacts, drag over land surface, obstacles such as litter, crop ridges, and rocks; and erosion and transportation of sediment. . . . In Massachusetts, the length of sheet flow is seldom greater than 50 feet.  A distance of up to a maximum of 300 feet may be possible in a well-maintained, slightly sloped parking area or a slightly sloped grassed lawn.”  See Exhibit 7, Hydrology Handbook for Conservation Commissioners, at p. 4-20.  
Based on Freed’s past knowledge of the site, as well as similar sites, she determined that the conditions on the site were not similar to a parking area or grassed lawn.  On that basis, the 50-foot sheet flow length is accepted by the Department as a good engineering practice.  Id. at ¶ 56.  Using this yardstick, Freed concluded that the peak flow rate for a portion of the project was not acceptable.  She requested that Cambridge Partners revise the design to comply with the Stormwater Management Policy.  Id. at ¶ 57.  After review, Freed determined that the revised plans and calculations met Standard 2 of the requirements because they changed the stormwater design so that the peak flow rate did not exceed the preconstruction flow rate.  Id. at ¶ 58.  
Freed believed that Special Condition 57 of the SOC which requires post-construction compliance through submission of a request for a Certificate of Compliance demonstrating how stormwater management goals have been met through submittal of an as-built plan.  As added insurance that stormwater management plan goals have been met, new calculations based on the as-built elevations may be required by the Departments to ensure that all structures have been built to specification and that proposed elevations were met.  Id. at ¶ 59.  

Albrecht testified similarly, with respect to Standard 2 and 310 CMR 10.05(6)(k)(2).  See Albrecht at ¶¶ 3(b)(i)-(ii).  In Albrecht’s opinion Standard 2 requires that stormwater management systems be designed so that post-development peak discharge rates do not exceed pre-development peak discharge rates.  Id.  The post-development peak discharge rates from the stormwater management system approved by the SOC do not exceed the pre-development peak discharge rates, as shown in the detailed hydrologic analysis of the stormwater management system.  Id.  Each of the three points of analysis and four discharge points in the post-development condition (in the stormwater runoff calculations) meets the standard for not exceeding the pre-development peak discharge rate from the project.  Id.    Additionally, the methodology used to analyze the pre-development discharge rates from the individual tributary areas is based on the Policy and the 1997 Handbooks, sound engineering principles and widely accepted computer modeling software (Hydrocad).  Id.  For projects under the jurisdiction of the MWPA, the Department relies on Technical Release 20 (TR-20) and Technical Release 55 (TR-55).  Id.  Both of these methods are incorporated into the Hydrocad computer modeling software used on this project.  Id.  
The information required for the stormwater model analysis is based on site visit(s), historical information, synthetic (Type III) storm events, a topographic survey, collected data relative to soil composition and published information.  The analysis model requires an input for Tc–time of concentration.  Id.  The Tc is defined as the time required for a drop of water to travel from the most hydrologically remote point in the subcatchment to the point of collection.  Id.  The point(s) of collection are based on the proposed stormwater outfalls and are shown on Figure 3 of the Drainage Report (Exhibit 5).  The points of collection are the points of analysis.  The Tc is broken into segments according to the type of flow.  Id.  On this site segments of sheet flow, shallow concentrated flow, and channel flow, are used, depending on the specific subcatchment area.  Id.  Adding the Tc for all segments yields the total Tc for the subcatchment.  Id.  The first type of flow, sheet flow, was calculated based on site visit(s), the topographic survey plan and published technical information.  Id.    To determine this flow segment of the Tc, the distance from the runoff must travel towards the point of analysis.  Id.
The goal of Stormwater Management Standard 3 is to encourage the maintenance of groundwater recharge rates so that post-construction conditions approximate pre-construction conditions.  See Freed Pre-Filed Testimony at ¶ 60.  Should issues arise, the Department would require revisions to the facilities, culverts outfalls or other structures if compliance is not achieved.  Id. at ¶ 58.  Ultimately, Freed made the decision that the project complied with Standard 3.  Id. at ¶ 60.

Albrecht added to the analysis.  Specifically, Standard 3 requires that loss of annual recharge to groundwater should be minimized through the use of infiltration measures to the maximum extent practicable.  See Albrecht Pre-Filed Testimony at ¶¶ 3(c)(i)-(v).  The annual recharge from the post-development site should approximate the annual recharge from the pre-development or existing site conditions, based on the Property’s soil types.  Id.  Based on the 1997 Handbooks, the required groundwater recharge volumes for Hydrological Soil Groups ‘B’ and ‘D’ are as follows: Hydrological Soil Group ‘B’: 0.25 inches of runoff multiplied by the total impervious area overlying Type ‘B’ soils; Hydrological Soil Group ‘D’: waived, because the soils are not conducive to infiltration.  Id.    To conduct the tests Albrecht and his staff took the following steps:
(i) 
Six tests pits were conducted within the area of the proposed infiltration system.  
We also reviewed groundwater data from a monitoring well located within the 
area of IC-1.  A textural analysis was conducted at each of the test pit locations as 
well as soil evaluation performed to look for mottling to determine seasonal high 
groundwater.  The test pits confirmed design assumptions used in the plans and 
calculations approved by the SOC.
(iv)
The design of IC-1, as approved by the SOC, exceeds the 1997 Handbooks 


requirement that a minimum of 2 feet of separation be provided between the 


bottom of the infiltration system and the seasonal high ground water table.

(v)
It is important to note that a mounding analysis for the infiltration system 



is not required under the Policy or in the 1997 Handbooks.  However, we 



conducted a mounding analysis in conjunction with the SOC approval 



using the revised DEP Stormwater Management Handbook, February 



2008 (“2008 Handbook”).  Based on the methodology set forth in the 2008 


Handbook we determined that the IC-1 system dewaters (empties) in 25 



hours, much less than the 72-hour limit required.
Id.; Albrecht Pre-Filed Testimony Exhibit 5 “Drainage Report, Acorn Drive, Belmont,” and Exhibit 6.

Stormwater Standard 4 established the goal of an average 80 per cent TSS removal annually.  Id. at ¶ 61.  The standard is met when:  suitable nonstructural practices for source control and pollution prevention are implemented; stormwater best management practices are sized to capture the prescribed runoff volume; and stormwater best management practices are maintained as designed.  Id. at ¶ 61.  Freed found that the project’s stormwater management design includes a series of stormwater treatment best management practices including monthly street sweeping, deep sump catch basins, Stormceptor Units and an infiltration system.  Id. at ¶ 62.  Freed reviewed the calculations that Cambridge Partners, provided and rendered the opinion that the TSS complied with Standard 4.  Id. 


Albrecht’s testimony buttressed Freed’s conclusions.  More precisely, he averred that the project as approved by the SOC, by removing 85 percent of the TSS, will not cause the discharge of untreated stormwater, and the provision of erosion and sedimentation controls, as described above in paragraph IV (2), will prevent erosion in wetlands or waters of the Commonwealth.  Id.  The project’s TSS removal rates for each of the best management practices are based on the DEP recommended and approved removal rates as set forth in Hearing Exhibits 5-6, Stormwater Management Handbook Volumes 1 and 2, TSS Removal Table page 1-7.  Id.  Additional protections during construction are required as part of the National Pollutant Discharge Elimination System (“NPDES”) General Construction Permit that is required under the EPA’s Clean Water Act.  Id.  The plans and documents provided detailed construction and procedures for monitoring, inspections, reporting and maintenance of temporary erosion control management during construction.  Id. 

The TSS removal rates are incorporated into the project stormwater management system design: monthly sweeping of the parking lot-10 percent removal rate; deep sump catch basins-25 percent removal rate; infiltration systems-70 percent removal rate, with pre-treatment of at least 44 percent.  See Albrecht Pre-Filed Testimony at ¶¶ 3(d)(i)-(ii).   Water quality units (Stormceptor) provide the pre-treatment and are allowed a 75 percent removal rate through independent third-party testing.  The calculations are consistent with the Policy and the 1997 Handbooks.
  Id.  


Stormwater Standard 8 requires erosion and sedimentation controls to prevent impacts during construction.  Id. at ¶ 66.  The project proposed comprehensive erosion and sedimentation controls as shown in the plans referenced in the SOC.  Id.  Further safeguards during construction are required as part of the National Pollutant Discharge Elimination System (“NPDES”).  See Exhibit 26, Albrecht Pre-Filed Testimony at ¶ 3(h)(i).  Under federal Environmental Protection Agency regulations the project required a General Construction Permit under the Clean Waters Act.  Id.; Exhibit 27, Freed Pre-Filed Testimony at ¶ 66.  Cambridge Partners’ filed its Stormwater Prevention Plan pursuant to NPDES as part of its SOC Drainage Report.  Id.  As state above, these plans and documents provided detailed protocol for construction, procedures for monitoring, inspections, reporting, and maintenance of temporary erosion control management during construction.  Id.  It was Freed’s opinion that the project as proposed and conditioned complied with Standard 8.  See Exhibit 27, Freed Pre-Filed Testimony at ¶ 66.
Stormwater Standard 9 states that “all stormwater management systems must have an operation and maintenance plan to ensure that systems function as designed.”  Id. at ¶ 67.  Cambridge Partners prepared a detailed Operation and Maintenance Plan that is in the project’s Stormwater Management Report.  See Exhibit 26, Albrecht Pre-Filed Testimony at ¶ 3(h)(i).  The Operations and Maintenance Plan also included Special Conditions 52, 53, and 54.
  It was Freed’s opinion that the plan complied with Standard 9.  Id.
Horsley testified on behalf of the Intervenors.  He graduated from Southern Massachusetts University with a Bachelor of Science degree in Biology.  See Exhibit 1, Horsley Pre-Filed Testimony, Resume.  Horsley has 25 years of experience in the field of water resource management.  Id.  He has consulted with federal, state, and local jurisdictions, and private industries in the United States, Central America, the Pacific Islands and China.  Id.  Horsley also served as an expert witness in the areas of hydrology, land use planning, wetlands science, water quality, and stormwater management in both Massachusetts Land and Superior Courts.  Id.  
Horsley reviewed the plans for the project.  See Exhibit 1, Horsley Pre-Filed Testimony at ¶ 1.  He used the Frimpter method on actual on-site groundwater level data to estimate seasonal high water.  Id. at ¶¶ 4-5.  Horsley employed this method because the project as proposed will alter groundwater conditions by directing stormwater from impervious surfaces and concentrating it into the infiltration area, thereby increasing the amount and location of recharge and increasing the water table elevation.  Id. at ¶ 6.  Cambridge Partners needed to evaluate the groundwater level to determine whether the project complies with Department regulations.  Id.  

Based on his analysis of Logan Airport rainfall data and the cumulative recharge rates associated with various design capture/recharge volumes Horsley found that the proposed infiltration system will increase the annual recharge rate from 13 inches per year to approximately 32.67 inches per year.  Id. at ¶ 8.  The result is a higher water table post-development.  Id.
The BCC offered Webster’s testimony on the issue of Stormwater Management.
  See Exhibit 2, Webster Pre-Filed Testimony at ¶ 1.  He is a Commissioner with the BCC.  Id. at ¶ 2.  He has been a professional environmental scientist for at least 28 years.  Id.  He obtained an undergraduate degree in Biology from Middlebury College.  Id.  He also earned a Master of Science in Environmental Health Management from Harvard University’s School of Public Health.  Id.  During the past 24 years he has held various positions with the federal Environmental Protection Agency.  Id. at ¶ 5.  His job duties included site visits, site assessments, identification of runoff and stormwater routing, and the assessment and use of environmental models for decision making.  Id.  He is currently the Manager of Industrial Permits Branch which is responsible for issuing waste discharge permits pursuant to the Clean Water Act.  Id.  Webster made “visual observations” of the site on November 15 and 16, 2007 and December 12, 2008.  Id. at ¶ 6A, C.  Webster then compared his observations to the following:  Cambridge Partners’ characterizations of the pre-development site conditions; compliance with the Department’s Stormwater Management Standard 2; the likelihood that the site will contribute to downstream flooding, contrary to the MWPA for flood control and storm damage protection; Cambridge Partners’ calculated stormwater runoff conditions at the site based on its use of 50 feet of sheet flow; compliance with the relevance of Department’s Stormwater Management Standard 1; and Cambridge Partners’ characterization of a ditch as an unrestricted hydraulic connection between Little River and the CFLA in Belmont and Cambridge.  Id. at ¶¶ 6A-H.  It was Webster’s ultimate conclusion that the project as planned will “contribute to downstream flooding; the pre-development peak discharge rate is essentially zero, and this is sufficient to conclude that the calculated post-development peak discharge rate exceeds the pre-development peak discharge rate and that the flood-related interests of the MWPA are not protected”; and the plans fail to meet Stormwater Management Standard 1 and will cause erosion in wetlands.  Id. at ¶¶ 49-72. 
It is noteworthy that Webster relied on a November 15-16, 2007, rainfall event to make his findings about runoff characteristics of the site.  Id. at ¶ 13.  That model differed from the one used by the Department and Cambridge Partners and did not have the support of evidence to support his assertions regarding erosion beyond three site visits.  Id. at ¶¶ 7, 10, 19.  Likewise, Webster posits that a roadside ditch 
“could restrict any hydraulic connection between the site and Little River.”  Id. at ¶¶ 41and 73.
On this issue, Webster’s testimony is trumped by that of Freed and Albrecht.  First, the record is replete with testimony from Webster that his observations formed the basis of his conclusions.  Id. at ¶¶ 6-54.  Second, his observations resulted from brief visits to the site.  In his own words, on November 15, 2007, Webster visited the site from 12:15 p.m. until 2:30 p.m.  See Exhibit 2, Webster Pre-Filed Testimony at ¶ 7.  He returned to the site on November 16, 2007, from 7:20 a.m. until 8:05 a.m.  Id.  A compact disc that contained 217 photographs, a map and video tape of his route was part of the record before the BCC.  Id.  Third, the storm events that he observed were not typical.  Id.  Rather he iterates that “regarding environmental responses to intense storm events it is not unusual for a single event to be enough for [the Department] and other regulatory agencies to draw conclusions.”  Id. at ¶ 7.  Should I credit Webster’s observations, and the standard of review disinclines me in that direction, Webster would provide testimony on peak rainfall, Stormwater Standards, flood events, maximum runoff, Cambridge Partners’ Drainage report, and sheet flow all based on his observations on November 15 and 16, 2007.  See generally Exhibits 2, 4, Webster Pre-Filed Testimony and Rebuttal.  Webster’s contentions lack force because his testimony speculates without the benefit of supporting data.  See In the Matter of Wannie, 2 DEPR 203 at 205-06.  I am fortified in this impression by the case law.  See In the Matter of Haddad, Docket No. 99-028, Ruling on Motion For Directed Decision and Motion to Dismiss, 6 DEPR 133 (January 8, 1999)(where expert testimony offers no specific challenge to drainage calculation or any calculations of his own to the contrary it amounts to nothing more than unsupported assertions and is not therefore credible testimony); In the Matter of Crowley, Docket No 89-152, Final Decision (July 19, 1995)(dismissal appropriate where petitioner’s pre-filed testimony and exhibits do not meet burden of going forward).
ISSUE No. 4  Whether DEP complied with 310 CMR 10.05(6)(c) and if so, then did 
it comply with 310 CMR 10.05(7)(h)?

Applicable Law Governing Issue No. 4

When the request for a Superseding Order concerns an Order prohibiting work and issued pursuant to 310 CMR 10.05(6)(c), the department shall limit its review to the information submitted to the conservation commission.  If the Department determines that insufficient information was submitted, it shall affirm the denial and instruct the applicant to refile with the conservation commission and include the appropriate information.  If the Department determines that sufficient information was submitted, it shall so inform the applicant and the conservation commission, and shall proceed to issue a Superseding Order as provided in 310 CMR 10.05.
Findings of Fact Regarding Issue No. 4


Once the Department determined that the information Cambridge Partners submitted was sufficient, Freed appropriately “followed the normal process in reviewing the project.  This included requesting additional information about the stormwater design and to flesh out other technical issues that [she] identified through her review.”  See Freed Pre-Filed Testimony at ¶ 28.  Thus, I find that Freed followed the regulatory mandate.  In the Matter of Browning Ferris Industries Inc., supra.
V. CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision that dismisses the petitioners’ appeal, and affirms the SOC.
April 2, 2010
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Beverly Coles-Roby

Presiding Officer

NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

� Approximately 12.9 acres of the site is located in Belmont; 2.7 acres located in Cambridge is not addressed by the SOC.  Id.  


� On June 21, 2007, Cambridge Partners filed a NOI with the Cambridge Conservation Commission (“CCC”) with respect to the portion of the project site that is in Cambridge.  The CCC issued its OOC and approved the project on January 6, 2009.  See Exhibit 3. 


� The Intervenors adopted the responses of the Belmont Conservation Commission’s Prehearing Statement dated December 4, 2008, to Items 1-4 of the November 18, 2008, Scheduling Order (“the Scheduling Order”).  See Intervenors’ Post Hearing Statement at ¶ 1.


� Exhibit 1 Pre-filed Testimony Scott W. Horsley


Exhibit 2 Pre-filed Testimony David M. Webster


Exhibit 3 WPA Form 5-Order of Conditions


Exhibit 4 Pre-filed Rebuttal David M. Webster


Exhibit 5 Stormwater Management Volume 1, March 1997


Exhibit 6 Stormwater Management Volume 2


Exhibit 7 Hydrology Handbook-March 2002


Exhibit 8 Stormwater Management Best Practices Performance Analysis, December 2008


Exhibit 9 Basic Hydrologic Calculations-1987


Exhibit 10 Overland Flow July 1986 


Exhibit 11 Tech Note 4 Urbanized Condition-July 1986


Exhibit 12 Tech Note 4 Ellen Mass


Exhibit 13 Bracken-Alewife Reservation


Exhibit 14 Alewife Reservation (Summer Camp)


Exhibit 15 Pre-filed Testimony Charles Katuska


Exhibit 16 Pre-filed Rebuttal Charles Katuska


Exhibit 17 Pre-filed Testimony Patrick W. Fairbairn


Exhibit 18 Pre-filed Rebuttal Patrick W. Fairbairn


Exhibit 19 Pre-filed Testimony Mike Howard


Exhibit 20 Residences at Acorn Park 


Exhibit 21 Wildlife Impact Areas Priority Habitat of Rare Species


Exhibit 22 Pre-filed Testimony Julie Vondrak, with Correction


Exhibit 23 (No Objection) September 11, 2007, Letter To: Vondrak, From: Weil


Exhibit 24 (No Objection) September 25, 2007, Letter To: Weil, From: Vondrak


Exhibit 25 (No Objection) September 25, 2007, Letter To: Weil, From: Albrecht


Exhibit 26 Pre-filed Testimony David Albrecht


Exhibit 27 Pre-Versus Post-Development Peak Discharge Rates,


2 yr, 24 Hour Storm (3.1”)


Exhibit 28 Residences at Acorn Park, Belmont, Massachusetts, Peak Runoff Rates, April 24, 2009


Exhibit 29 Rounding Flow Comparison-2008 SCO


Exhibit 30 Drain Manhole 9 Illustration


Exhibit 31 DMH-12 UB-3


Exhibit 32 DMH-12 UB-4


Exhibit 33 Drainage Diagram for 7128-PC-Watershed-042009


Exhibit 34 Belmont, Massachusetts Streamstat-Generated Basin


Exhibit 35 Little Pond Calculation-SOC 2008 The residences at Acorn Park, Belmont, Massachusetts, April 20, 2009


Exhibit 36 Point of Analysis Proposed Basin Discharge Point January 26, 2009


Exhibit 37 Pre-filed Testimony Rachel Freed   





� 310 CMR 10.05(7)(j)3.b provides in relevant part, “[t]he Petitioner has the burden of going forward pursuant to 310 CMR 10.03(2), and proving its direct case by a preponderance of the evidence.”  Id.





� Freed indicated that she reviewed each of the 23 items listed in 47 pages of the BCC’s OOC as insufficient and informed the BCC and Cambridge Partners “that the BCC’s decision denying the project did not qualify as a ‘lack of information denial.’”  See Freed Pre-Filed Testimony at ¶ 16.


� FAR is dedicated to the preservation and enhancement of the 115-acre Alewife Reservation.  See Exhibit 12, Mass Pre-Filed Testimony at ¶ 2.


� Planting will be supervised by a wetlands professional during construction.   See Exhibit 22, Vondrak Pre-Filed Testimony at ¶ 21.





� The BCC and the Intervenors moved to strike Howard’s testimony.  See BCC and Intervenors Motions to Strike Portions of Pre-Filed Testimony of Michael Howard.  In challenging paragraphs 6, 7, last sentence, 8, last sentence, 12, 13, 14, 15, 16, 17 first sentence, 19, 20, 21, 24, 25, 26, 27, 31, first sentence, 34, 35, 36, 38, 39, and 41, their argument boils down to whether Howard, a wetland scientist, offers testimony on statutory and regulatory interpretation and draws legal conclusions.  Id.  Their criticism does not add up to a winning argument.  As is set out more fully below in n.14, I will give Howard’s testimony the “probative effect” that is, “the value it is logically and rationally entitled to receive by way of assisting in determining the truth of the fact of the issues.”  Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass 679 (1982); see also Volume 38, Alexander J. Cella, Massachusetts Practice Series, Administrative Law and Practice § 273 (1986).


� Standard 1 requires that no new stormwater conveyances, e.g., outfalls may discharge untreated stormwater directly to or cause erosion in wetlands or waters of the Commonwealth.  See Albrecht Pre-Filed Testimony at ¶ 3(a).





� See, Webster Pre- Filed Testimony at ¶¶ 14; 55, 74; Albrecht Pre- Filed Testimony at ¶¶ 3(b)(i); Freed Pre-Filed Testimony at ¶ 55. 


� See Albrecht Pre-Filed Testimony at ¶ 3(a)(iii). Volume I-1997 Handbook p. 1-(20-21); Exhibit 5.


� Cambridge Partners took an additional step.  It will make quarterly reports to the BCC.  See Exhibit 26, Albrecht Pre-Filed Testimony at ¶ 3(i).





� After Webster’s cross-examination on March 10th, Cambridge Partners moved to strike his testimony.  See Applicant’s Motion to Strike David Webster’s Testimony.  The BCC and Intervenors opposed the motion.  Cambridge Partners asserted that Webster admitted that he was not an expert and was not qualified to render opinions about the stormwater management or flood storage issues.  Id.  It goes on to assert that Webster is neither an engineer nor an expert on stormwater system design or pre and post development runoff calculations.  Id.  Finally, it contended that Webster never created a drainage report pursuant to the MWPA.  Id.  As Cambridge Partners correctly points out, “[t]he matters here are beyond common knowledge or experience, and opinions regarding them required a special knowledge of wetland science, whether gained from education, training or experience.”  Id. at p. 2; In the Matter of W.J.G. Realty Trust by its Trustees, Marc E. Smith, Richard Picariello, Anthony A. Colavolpe, William Holmes, Jr. and Thomas A. Hippler, Docket No. 2003-044, Final Decision, 11 DEPR 117, 118-119 (June 7, 2004), see also, In the Matter of Rosenberg, Trustee, DELM Realty Trust, Docket No. 2001-053, Recommended Final Decision, 9 DEPR 27, 30 (January 24, 2002).  Unquestionably, witness testimony especially when offered as that of an expert is an appropriate subject for the application of evidentiary rules, and may be stricken if based on legally incompetent foundations.  Board of Assessors v. Odgden Suffolk Downs, Inc., 398 Mass. 604 (1986)(agency’s authority to determine proffered expert’s qualifications in adjudicatory proceedings analogized to court’s power to do same).  However, qualification of an expert witness is a question of fact for the agency to determine.  Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass 679 (1982); see also Volume 38, Alexander J. Cella, Massachusetts Practice Series, Administrative Law and Practice § 273 (1986).  Having said this, I find that Webster’s testimony presents unqualified opinion and factually-unsupported statements on matters that require the application of special knowledge and drawing technical inferences from certain data.  I will in any event, accord Webster’s testimony the “probative effect” that is, “the value it is logically and rationally entitled to receive by way of assisting in determining the truth of the fact of the issues.”  Id.


� Webster identified the location of the ditch as “along the western side of Acorn Park Drive.  See Exhibit 2, Webster Pre-Filed Testimony at ¶¶ 73-74.





� Since the legal issues here must be scrutinized in conjunction with those in Issue 1 the findings of fact and rulings of law at pp. 11-16 are herein incorporated by reference.
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