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RECOMMENDED FINAL DECISION
In this appeal, the Petitioner Ayers Village Automotive challenges a $500.00 Standardized Penalty Assessment Notice (“SPAN”) that the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner on May 25, 2011 for  failing to have its underground storage tanks (“USTs”) and related piping at 13-15 Ayers Village Road in Methuen, Massachusetts (“the Facility”) inspected by a Third Party Inspector (“TPI”) in accordance with 527 CMR 9.07(P)(1).  As explained below, the Petitioner’s appeal is untimely, and, accordingly, I recommend that the Department’s Commissioner issue a Final Decision dismissing the appeal and affirming the SPAN.

Undisputedly, the SPAN informed the Petitioner that it could challenge the SPAN by filing a written request for an Adjudicatory Hearing within 21 days from the date of the SPAN’s issuance.  The SPAN made that appeal right known by including a one page form entitled “Procedures for Appealing This Penalty.”  This form informed the Petitioner that if it did not file a timely appeal of the SPAN, the Petitioner would be deemed to have waived its right to an Adjudicatory Hearing to challenge the SPAN.  The SPAN also simplified the process for the Petitioner to file a timely appeal by including a one page Transmittal Sheet for the Petitioner to make its written request for an Adjudicatory Hearing.  
The 21st day after the SPAN’s issuance of May 25, 2011 was Wednesday, June 11, 2011.  More than two months after this deadline: September 19, 2011, the Office of Appeals and Dispute Resolution (“OADR”) received the Petitioner’s request for an Adjudicatory Hearing to challenge the SPAN.
On October 4, 2011, I issued an Order to Show Cause directing the Petitioner to file a written statement with OADR by October 18, 2011, demonstrating cause why this appeal should not be dismissed for failure to file a timely request for an Adjudicatory Hearing.  On October 7, 2011, the Petitioner, through its representative, Babak Sardashti, responded to the Order to Show Cause.  See Petitioner’s electronic mail (“e-mail message”) of October 7, 2011 to Anne Hartley, OADR’s Case Administrator.  In its response, the Petitioner did not deny that its Adjudicatory Hearing request was untimely.  Id.  It only claimed financial hardship to pay the $500.00 penalty at issue.  Id.  According to the Petitioner: 
[it] ha[d] been . . . in process of pulling the underground tanks out as recommended by [the Petitioner’s environmental consultant], . . . [but ceased doing so after obtaining] . . . quotations [that the cost of removal would be] over [$20,000.00], which [the Petitioner] couldn't afford so [it] didn't have any choice [but] to still keep [the tanks] . . . . 
Id.  The Petitioner also claimed that:

[ it] . . . ha[d] gone through quite a bit of hardship to be able to do all the testings up to date [and did not believe it] . . . deserve[d] a [$500.00] penalty on top of all this since [it] was responding and informing [the Department] what the [Petitioner’s] plan was and is.  [The Petitioner also contended that it was] not 
generating any money from selling gas since [shutting down its operations on December 8,] 2010.

Id.  
Had the Petitioner filed a timely appeal, it could have asserted a lack of financial ability to pay the $500.00 penalty as a defense.  See Civil Administrative Penalties Act, G.L. c. 21A, 

§ 16, and the Administrative Penalty Regulations at 310 CMR 5.25.  The Petitioner, however, did not file a timely appeal of the SPAN.  As noted above, the Petitioner filed the appeal more than two months after the 21 day appeal period had expired.  The Petitioner failed to file a timely appeal even though the SPAN included a one page form that clearly spelled out the procedure to file a timely appeal and warned the Petitioner of the consequences of failing to file a timely appeal: waiver of its right to an Adjudicatory Hearing to challenge the SPAN.  The SPAN also included a one page Transmittal Sheet that made it relatively simple for the Petitioner to make its written request for an Adjudicatory Hearing.  Under G.L. c. 21A, § 16, the 21 day appeal period is jurisdictional and cannot be extended.
  Accordingly, I recommend that the Department’s 
Commissioner issue a Final Decision dismissing the appeal and affirming the SPAN. 

NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner's Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  

Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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�   G.L. c. 21A, § 16 provides that:





[a party] shall be deemed to have waived . . . [its] right to [challenge civil administrative penalty] an adjudicatory hearing unless, within [21] days of the date of the department's notice that it seeks to assess a civil administrative penalty, such [party] files with the department a written statement denying the occurrence of any of the acts or omissions alleged by the department in such notice, or asserting that the money amount of the proposed civil administrative penalty is excessive. . . . If a [party] waives his right to an adjudicatory hearing, the proposed civil administrative penalty shall be final immediately upon such waiver.
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