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RECOMMENDED FINAL DECISION
On October 27, 2011, Benjamin Losordo, Trustee of Home Trust (“the Trust”), filed these two consolidated appeals challenging Superseding Orders of Condition (“SOCs”) that the Southeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Trust on October 12, 2011 pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations at 310 CMR 10.00, et seq. (“the Wetlands Regulations”).  The SOCs denied the Trust’s proposed construction of a single family home, septic system, and related grading and drainage work on  two parcels of real property on Cooper Road in Falmouth, Massachusetts (“Falmouth”): (1) Lot 134, 61 Cooper Road (“Lot 134”) and (2) Lot 135, 65 Cooper Road (“Lot 135”).  See Department’s October 12, 2011 SOC Letter to the Trust for Lot 134 (attached to the Trust’s Appeal Notice in Docket No. WET-2011-038); Department’s October 12, 2011 SOC Letter to the Trust for Lot 135 (attached to the Trust’s Appeal Notice in Docket No. WET-2011-037).  
The Department denied the Trust’s proposed development work for Lots 134 and 135 because the work would not be protective of the MWPA wetlands interests of groundwater supply protection, pollution prevention, flood control, storm damage prevention, and wild habitat protection.  Id.  Specifically, the Department denied approval for the Trust’s proposed development work for Lot 134 because the work would alter approximately 800 square feet of Bordering Vegetated Wetlands (“BVW”) and the Trust did not propose any wetland replication in violation of 310 CMR 10.55(4)(b).  See Department’s October 12, 2011 SOC Letter to the Trust for Lot 134 (attached to the Trust’s Appeal Notice in Docket No. WET-2011-038).  With respect to Lot 135, the Department denied approval for the Trust’s proposed development work for Lot 135 because the work would alter approximately 500 square feet of salt marsh and adversely affect the salt marsh’s productivity in violation of 310 CMR 10.32(3).  See Department’s October 12, 2011 SOC Letter to Trust for Lot 135 (attached to the Trust’s Appeal Notice in Docket No. WET-2011-037).  The Department also denied approval because the proposed development work would also alter approximately 5,000 square feet of BVW and the Trust did not propose any wetland replication in violation of 310 CMR 10.55(4)(b).  Id.

The Wetlands Permit Appeal Regulations at 310 CMR 10.05(7)(j) required the Trust to file an Appeal Notice in each appeal containing the following information:
v. 
a clear and concise statement of the alleged errors contained in the [Department’s SOC] and how each alleged error is inconsistent with 310 CMR 10.00 and d[id] not contribute to the protection of the interests identified in the [MWPA], including reference to the statutory or 
regulatory provisions [that the Trust was] alleg[ing] ha[d] been violated by the [Department’s action], and the relief sought . . . .

310 CMR 10.05(7)(j)2.b.  Here, the Trust’s Appeal Notice in each appeal did not comply with the pleading requirements of 310 CMR 10.05(7)(j)2.b, and, as a result, on November 9, 2011, I issued an Order directing the Trust to file a More Definite Statement or amended Appeal Notice in each appeal by Wednesday, November 30, 2011 comporting with the pleading requirements of 310 CMR 10.05(7)(j)2.b.  On November 30, 2011, the Trust responded to the Order by withdrawing these appeals.  See 310 CMR 1.01(5)(a)15.f.ii; 310 CMR 1.01(6)(e) (appellant may withdraw appeal after the appeal’s filing).  

The Trust’s withdrawal of these appeals constitutes a waiver of its request for further review of the SOCs at issue.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision dismissing these appeals with prejudice.

Date: __________




__________________________








Salvatore M. Giorlandino

Chief Presiding Officer

NOTICE-RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner's Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner's office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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Petitioner/Applicant:
Benjamin Losordo, Trustee of Home Trust

Legal representative:
Oleh Podryhula, Esq.

76 W. Main St., #303
Hyannis, MA 02601
e-mail: olehpod@gmail.com;

The Local Conservation Commission:

Town of Falmouth Conservation Commission
c/o
Jennifer L. McKay, Conservation Administrator
Mark Kasprzyk, Conservation Agent
Town of Falmouth  
Town Hall
59 Town Hall Sq.
Falmouth, MA 02540

e-mail: concom@falmouthmass.us;

Legal representative:
None identified in Appeal Notice;
The Department:
Tena J. Davies
MassDEP/Southeast Regional Office
Bureau of Resource Protection
20 Riverside Drive
Lakeville, MA 02347
e-mail: Tena.Davies@state.ma.us; 
Gary J. Makuch, Wetlands Analyst
MassDEP/Southeast Regional Office
Bureau of Resource Protection
20 Riverside Drive
Lakeville, MA 02347;
e-mail: Gary.Makuch@state.ma.us; 



Legal Representative:
Elizabeth Kimball, Senior Counsel 
MassDEP/Office of General Counsel
One Winter Street
Boston, MA 02108;
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