	
	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108  617-292-5500

	
	


PAGE  

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION

March 16, 2010
________________________


In the Matter of




Docket No. 2010-007

Berkshire Housing Services, Inc.


DEP File No. W09-2759




________________________




RECOMMENDED FINAL DECISION
The petitioner, Alice Ling, has appealed a Waterways License issued under G.L. c. 91 and 310 CMR 9.00 (“License”), by the Western Regional Office of the Massachusetts Department of Environmental Protection ("MassDEP" or "the Department") to the Applicant, Berkshire Housing Services, Inc. on December 28, 2009.  The License permits the installation of docks on Pontoosuc Lake, a Great Pond, in Pittsfield, Massachusetts, to service a condominium development.  See Notice of Appeal (with enclosures). 

Ms. Ling’s Notice of Appeal was received by the Office of Appeals and Dispute Resolution (“OADR”) on January 21, 2010.  On January 28, 2010, the Applicant filed a motion to dismiss on the grounds that the appeal was untimely filed and a copy of the notice of appeal was not sent to the Applicant and the Harbor Master of Pittsfield.  The Department supports the Applicant’s motion to dismiss Ms. Ling’s appeal.  See Department’s Memorandum in Response to Ms. Ling’s Response to Order to Show Cause.  
On March 5, 2010, I ordered that Ms. Ling must show cause why this appeal should not be dismissed as untimely.  Ms. Ling responded to that order on March 8, 2010 (“Response to Show Cause”), and the Applicant responded to Ms. Ling’s response on March 11, 2010.  
Based upon my review of the parties’ filings relative to the timeliness of the appeal and the applicable law, I recommend that the appeal be dismissed as untimely.  Pursuant to 310 CMR 1.01(6)(a), 310 CMR 9.17(2), and the December 28, 2009 License transmittal letter, an appeal that is transmitted via the U.S. mail, which is the case here, must be sent within 21 days of issuance of the License.  Thus, the appeal in this case should have been mailed no later than Tuesday, January 19, 2010 (the 21st day was Monday, January 18, 2010, which was a legal holiday).  The envelope in which the Notice of Appeal was received by OADR has a postmark of January 20, 2010, evidencing that the Notice of Appeal was mailed on January 20, 2010.  The Notice of Appeal is dated January 15, 2010, evidencing that it was drafted at least 5 days before it was deposited in the mail.

Ms. Ling does not dispute that she received the December 28, 2009 License transmittal letter, with the notice of appeal rights, and License on a timely basis.  Further, Ms. Ling concedes that her Notice of Appeal was not postmarked until January 20, 2010.  Nevertheless, she contends that her late filing should be excused because she “believe[s] that [she] ‘mailed’ [her] letter by putting it in the US mail box on January 19 in order for it to postmarked on the 20th.    The 21 days that I had to respond included 2 federal holidays (New Year’s Day and Martin Luther King Day).  Those 2 holidays should extend the filing period.”  Neither of these reasons constitutes a sufficient basis for excusing the late filing.  The Rules of Adjudicatory Procedure governing this appeal specifically provide that “[u]nless otherwise provided by law, placing in the United States mail shall be considered filed on the date postmarked.”  310 CMR 1.01(3)(a)3.  Those rules also provide that the calculation of the 21 day period includes New Year’ Day, but excludes Martin Luther King Day, January 18, 2010, because that was the 21st day following issuance of the License.  See 310 CMR 1.01(3)(c)(“The last day of the time period is to be included unless it is a Saturday, Sunday, or legal holiday . . . When the time period is seven days or less, intervening Saturdays, Sundays, or legal holidays shall be excluded in the computation.  When a time period is greater than seven days each intervening calendar day shall be included in the computation.”).  Ms. Ling’s Notice of Appeal was therefore filed beyond the 21 day filing period.    
It is well established that the failure to file a notice of appeal within the required period is a jurisdictional defect that requires dismissal by the Presiding Officer.  See In the Matter of Xarras, Docket No. 2008-059, Recommended Final Decision (June 26, 2008), adopted as Final Decision (June 27, 2008); In the Matter of Bay Park Development Trust, Docket No. 88-291, Final Decision – Order of Dismissal, 7 MELR 1255, 1256 (March 31, 1989); Matter of Treasure Island Condominium Association, Docket No. 93-009 (May 13, 1993); In the Matter of Cross Point Limited Partnership, Docket No. 95-088, Final Decision, 1996 MA ENV LEXIS 23, *12 (April 30, 1996); see e.g. In the Matter of Stanley E. Bogaty and Frances Bogaty, Docket No. 2001-005, Final Decision, 2001 MA ENV LEXIS 225 (September 19, 2001) (dismissing appeal as untimely by one day); In the Matter of Joseph Demaio, Docket No. 97-063, Final Decision, 1998 MA ENV LEXIS 835 (April 9, 1998)(dismissing appeal as untimely by two days).


I recommend that MassDEP’s Commissioner issue a Final Decision allowing the Motion to Dismiss, dismissing this appeal, and affirming the License, because the Notice of Appeal was untimely, precluding the exercise of jurisdiction over it.  See 310 CMR 1.01(5)(a)(15)(f)(v) (authorizing a Presiding Officer to dismiss an appeal for lack of jurisdiction due to untimeliness).   
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
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