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In the Matter of




Docket No. 2011-018
Bernadino Tosado 
________________________

RECOMMENDED FINAL DECISION
Bernadino Tosado filed this appeal to challenge the Demand for Payment of Stipulated Penalties (“Demand”) issued by the Western Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”) for allegedly failing to comply with an Administrative Consent Order with Penalty and Notice of Noncompliance (“ACOP”) (ACOP-WE-10-3001).  The ACOP related to Mr. Tosado’s alleged noncompliance with G.L. c. 21E and 310 CMR 40.0000 (“MCP”) as owner and operator of a site located at 363 Main Street, Holyoke, MA.  The matter arose from an alleged release of waste oil at the site, where an auto repair business is located.  The ACOP required, among other things, that Mr. Tosado complete a Financial Inability Application or submit a Tier Classification, or if appropriate, a Response Action Outcome Statement.  

After Mr. Tosado allegedly failed to comply with the ACOP, MassDEP issued a demand under the terms of the ACOP for stipulated penalties in the amount of $3,000.  Since the filing of this appeal, MassDEP rescinded the Demand based upon its review of Mr. Tosado’s financial condition and its determination that Mr. Tosado had sufficiently brought the site into compliance with G.L. c. 21E and the MCP.  MassDEP has now moved, with Mr. Tosado’s assent, that the appeal be dismissed on the grounds of mootness.  

MassDEP’s decision to rescind the Demand renders the appeal moot.  I therefore recommend that the Commissioner issue a final decision allowing the motion to dismiss the appeal. 
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________
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     Presiding Officer
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