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RECOMMENDED FINAL DECISION
This matter involves the consolidated appeals of two enforcement actions taken by the Southeast Regional Office of the Massachusetts Department of Environmental Protection (the “Department” or “MassDEP”) against Blackinton Common LLC (the “Petitioner”), regarding its alleged violations at the real property located at 140 and 148 Commonwealth Avenue in North Attleborough, Massachusetts (the “Site”).  The Department issued a Penalty Assessment Notice, DEP File No. PAN-SE-07-3R001 (“PAN”), on June 29, 2007, in the amount of $318,276.40, for fourteen alleged violations of M.G.L. c. 21E and the Massachusetts Contingency Plan, 310 CMR 40.0000 et seq. (the “MCP”).  The Department also issued a Unilateral Administrative Order, DEP File No. UAO-SE-07-3R001 (“UAO”), on September 7, 2007, directing the Petitioner to take certain response actions under M.G.L. c. 21E and the MCP.  
The Petitioner filed notices of claim requesting an adjudicatory hearing with respect to both the UAO and the PAN.  These appeals were consolidated because they involved the same facts and alleged violations.  The parties filed Cross-Motions for Partial Summary Decision on liability for all alleged violations.  In a September 4, 2008 Ruling on Cross Motions for Partial Summary Decision (the “Ruling”), I ruled on six of the alleged violations as to liability.  I have incorporated these rulings into this Recommended Final Decision (the “Decision”) for the convenience of the Commissioner in making her final determination as to whether to accept, reject or modify my recommendations as to those six violations.  As to liability for the remaining alleged violations and penalty calculation for all violations, a hearing was held on April 8 and 17, 2009.  In this Decision, I recommend decisions on liability for all violations as well as appropriate relief and administrative penalty assessments for all violations.

After careful review of the voluminous documentary and testimonial evidence, I have concluded that the evidence presented by the Department on all alleged violations (with the exception of one violation that was withdrawn) is overwhelming, and the Petitioner has failed to rebut this evidence.  In fact, most of the evidence in support of the violations comes from the Petitioner’s own technical reports and submittals.  The Petitioner in this case disregarded its fundamental duties to notify the Department of significant hazardous materials releases at this Site and to take responsible actions to adequately assess and remediate that contamination.  The Petitioner knew that this Site had a more than 100-year history of dumping of arsenic, lead, nickel, copper and other metals and of known carcinogenic volatile organic compounds such as tricholoroethene and vinyl chloride.  The Petitioner also knew there were concentrated sources of these contaminants in the footprint of the former main manufacturing building and in contaminated sludge lagoons.  However, despite this knowledge, the Petitioner failed to take basic precautions such as hiring a qualified Licensed Site Professional and putting in place safe management and handling procedures prior to excavating enormous amounts of contaminated soils and industrial sludges.  Instead, within only a few months of purchase of the Site, the Petitioner excavated over 3,700 cubic yards of contaminated soils and sludges to install foundations for its planned development of a multiple-unit residential project.  The Petitioner then failed to dispose of this material in accordance with the Department’s procedures to ensure safe transport to a disposal facility capable of handling such contaminated material.
The Petitioner did not consider where the most contaminated areas of the site would be prior to completing its development, nor did the Petitioner adequately assess remaining contaminants to ensure that no significant risk to public health, safety, welfare and the environment remained.  Instead, the Petitioner located residential buildings on top of former contaminated sludge lagoons and on top of one of the largest chemical dumping areas near the main manufacturing building.  As a result, the residents and their children living in the homes on this Site are at risk of exposure to contaminated vapors from the subsurface.  When the Department brought this serious concern to the attention of the Petitioner through enforcement documents with set deadlines for action, the Petitioner failed to conduct accelerated response actions in a timely manner to assess and mitigate any contaminated vapor problems.  In fact, the Petitioner conducted no assessment of the residents’ indoor air quality prior to filing a final cleanup statement.  

The Petitioner’s neglect of residential indoor air contamination risks was compounded by the Petitioner’s failure to adequately assess many other contaminants in groundwater, soils and other media.  The Petitioner failed to assess the scope of chemical plumes in groundwater by failing to delineate the full depth of contamination and by locating wells in areas that were not downgradient of the main plume.  Post-enforcement sampling at likely downgradient areas has revealed that there are chemicals in groundwater at concentrations 10,000 orders of magnitude greater than those reported by the Petitioner in its final cleanup opinion filed for the Site.  Such sampling also showed elevated VOC contamination in soil gas below the slabs of residential buildings on the Site.  Therefore, there are also now serious questions about what risks are posed to these sensitive receptors, such as residents and their children, streams and wetlands.  The Petitioner failed to adequately assess the extent of metals and other contaminants of concern in soils, groundwater and sediments.  This failure now makes it unclear what health risks may be posed to current residents and whether significant risk to nearby wetlands and downgradient residents may exist.  The seriousness of the Petitioner’s violations more than justify the Department’s Order requiring the Petitioner to complete a full evaluation of the Site and the substantial penalty of $316,487.60 that has been assessed by the Department in this case.
  
I.
GENERAL FINDINGS OF FACT AND BACKGROUND
These appeals involve alleged noncompliance by the Petitioner in the conduct of response actions at the Site in violation of M.G.L. c. 21E and the MCP regulations.  M.G.L. c. 21E, the Massachusetts Oil and Hazardous Material Release Prevention Act, was enacted to require owners and operators (among others) with releases of oil or hazardous materials on their properties to assess and remediate those releases to protect health, safety, public welfare and the environment.  See M.G.L. c. 21E, §§ 1, 2, 3, 4 and 5.  There is no dispute that the Petitioner was the owner of the Site at the time of the Department’s enforcement actions.  The Department promulgated extensive regulations, the MCP, to govern the conduct of actions to assess, contain, remove and remediate releases of oil or hazardous material.  See 310 CMR 40.0000.  Such actions are called “response actions” under the MCP, and response actions must be conducted in compliance with the MCP regulations.
A.
Summary of M.G.L. c. 21E and the MCP

M.G.L. c. 21E and the MCP place responsibility upon owners, like the Petitioner, to notify the Department of releases of oil or hazardous material in excess of certain volumes and in excess of certain concentrations of contamination in soil, groundwater and other media.  See, M.G.L. c. 21E, § 5 & 7; 310 CMR 40.0300 et seq. and 40.1600 et seq.  A location where oil or hazardous material has come to be located is referred to as a “site” or “disposal site.”  See 310 CMR 40.0006.  After notification, the MCP requires these persons, referred to as Responsible Persons (“RPs”), Potentially Responsible Persons (“PRPs”) or Other Persons, to complete response actions at sites on a schedule established in the MCP and under the supervision of expert technical professionals in site assessment and cleanup known as Licensed Site Professional (“LSPs”).  See 310 CMR 40.0169.  Specific procedures are also established in the MCP for the conduct of response actions, including the sequencing of response actions into five phases of work:  Phase I Preliminary Site Assessment, Phase II Comprehensive Site Assessment and Risk Characterization, Phase III Plan for Comprehensive Remedial Action including an analysis of alternatives; Phase IV Implementation of the Selected Remedial Alternative; and Phase V Operation and Maintenance of Remedial Systems and Monitoring.  
Most sites can be assessed and remediated without direct Department supervision under 1992 amendments to M.G.L. c. 21E which “privatized” the initial responsibility of moving forward with assessment and response actions at 21E sites.  Instead of requiring Department pre-approval for all response actions, the 1992 amendments put the responsibility upon RPs, PRPs or Other Persons to move forward with response actions under the supervision of an LSP.  LSPs are licensed by the Commonwealth and must comply with the requirements of M.G.L. c. 21E and the MCP in their supervision of response actions at sites as well as with a professional standard of care.
    While not all sites require completion of every phase of work, the most complex sites require more work than simpler sites, and, generally, these complex sites will requiring the filing of what is called a Tier Classification.  This Tier Classification process requires private parties to conduct work under the phased MCP process and to pay fees to support the auditing, enforcement and compliance assistance work typically needed for these more complex sites.  See 310 CMR 40.0500.
To ensure that RPs, PRPs and Other Persons comply with the requirements of the MCP, the Legislature also gave the Department broad regulatory, enforcement and auditing authority over the conduct of response actions by private parties.  DEP implemented these broad authorities through the MCP regulations by setting performance standards for the conduct of response actions, particularly for completion of final site remediation opinions known as Response Action Outcome Statements (“RAO Outcome Statements”).  See 310 CMR 40.0900 and 40.1000.  Parties must also still seek prior Department approval for conduct of urgent response actions, called Immediate Response Actions (“IRAs”), under certain defined circumstances and when required by the Department.  See, e.g., 310 CMR 40.0410.  Persons conducting response actions are also allowed to take remedial actions under the terms of the Release Abatement Measure (“RAM”) section of the MCP by filing specific written plans for such work with the Department.  See 310 CMR 40.0440.  The Department may chose to oversee RAM work, and the Department also conducts audits of all privately conducted response actions of all types.  See 310 CMR 40.1100.   Finally, the Department has authority to investigate and take enforcement actions regarding response actions at any time, including after an audit.  See M.G.L. c. 21E, § 4, 8, 9, 11 and 13; 310 CMR 40.0100 and 40.0101.  
B.
Background Facts about the Petitioner’s Site and Prior Response Actions

The Site consists of two parcels, 140 and 148 Commonwealth Avenue in North Attleborough, and was the location of a former jewelry-making business, V. H. Blackinton and Company, between 1930 and 1983, although insurance maps indicated occupancy and operations as early as 1895.
  The Petitioner purchased the property in 2004 and has already completed development of the site into occupied residential living units.  V. H. Blackinton and Company operated a jewelry business involving the fabrication of metal products including electroplating, generation of metal stampings and shavings, and lacquering and japanning with materials containing volatile organic compounds (“VOCs”).  Heating of buildings and powering of machinery was fueled from underground storage tanks, one of which was approximately 10,000 gallons in capacity.  A pad-mounted transformer and abandoned drums containing dielectric fluid were documented.  There were also numerous documented above-ground storage tanks for ammonia, tricholoroethylene (a VOC) and propane, the locations of which tanks were unknown.  Three additional above-ground storage tanks, two for diesel fuel and one for heating oil, were identified by a 1998 Dames and Moore investigation in which staining and free oil product was observed beneath one of the tanks.  The business, whose main building was erected in 1880, also discharged industrial effluent from jewelry manufacturing operations into a brook on the west side of the property.
  The effluent contained metals and other contaminants, including VOCs, cyanide, copper, nickel and suspended solids.  V. H. Blackinton and Company is identified as a former generator of Hazardous Waste.  Neutralized sludge from the effluent was discharged into sludge lagoons at identified mapped locations on the Site.  The sludge lagoons did not receive waste after November 18, 1980 and were filled in with lime and covered during May of 1981.  By November 9, 1983, Department records indicate that all operations of V. H. Blackinton and Company had ceased and a notice of violation was sent to the company at that time.  See Petitioner’s February 18, 2005 RAM Plan.
   
Between 1998 and 2004, a number of site investigations were conducted by former owners and potential buyers of the Site prior to the Petitioner’s acquisition of the Site as of September 9, 2004.  The findings of these investigations are summarized in the Petitioner’s February 18, 2005 RAM Plan and are contained in copies of the investigative reports that are attached to that document.
  I will not repeat the more detailed summary of the findings contained in these documents or the Petitioner’s December 2005 RAO Outcome Statement.
  However, all of the investigations found substantial evidence of significant contamination of the soil and groundwater of the Site with “oil and hazardous material,” as defined in the MCP, including metals, VOCs and petroleum contaminants, including Extractable Petroleum Hydrocarbons (“EPHs”) and Volatile Petroleum Hydrocarbons (“VPHs”).  Soil and groundwater concentrations of either oil or hazardous materials were detected at various times throughout this period in excess of concentrations that must be reported to the Department under the requirements of M.G.L. c. 21E and the MCP.  Numerous discharge points and disposal locations, including drywells, floor drains and the before-mentioned tanks, pits and lagoons, were identified in these reports.  In at least one report, the company conducting the assessment recommended to the former owner, Paul Gadreau, that the Department should be notified about the contamination.  See May 18, 2001 URS Letter attached to Petitioner’s February 18, 2005 RAM Plan.
  The former owner never notified the Department as recommended.  The URS groundwater data showed a high level of vinyl chloride (a VOC) in excess of reportable concentrations, as well as nickel and zinc (metals).  See Petitioner’s February 18, 2005 RAM Plan.
  Prior to the Petitioner’s acquisition of the Site, there clearly were violations of M.G.L. c. 21E and the MCP by the prior owner in his failure to notify and conduct response actions at the Site.  There is nothing in the record to indicate that the Petitioner was in any way responsible for this conduct.

In May and June of 2004, prior to acquiring ownership of the Site, the Petitioner conducted limited soil and groundwater sampling at the Site.  The results showed concentrations of contamination in excess of reportable concentrations in both soil and groundwater.  The Petitioner’s test results showed arsenic (metal) in soil and vinyl chloride and cis-1,2-dichloroethylene (VOCs) and nickel and mercury (metals) in groundwater in excess of MCP reportable concentrations.  See May 18, 2001 URS Letter Analysis of Environmental Site Conditions contained in Petitioner’s February 18, 2005 RAM Plan.
  These data confirmed that there were concentrations of hazardous materials on the Site that required notification to the Department within 120 days of the Petitioner’s acquisition of ownership.

After acquiring ownership of the Site, the Petitioner did not hire an LSP to develop an assessment plan or to ensure that site work would be conducted in a manner to protect on-site workers and nearby residences from the risks of excavation of hazardous materials.  Instead the Petitioner commenced development activities to grade the site and excavate building foundations in November of 2004.  In November and December of 2004, the Petitioner excavated an enormous amount of contaminated soil material from the main area of VOC dumping adjacent to the former main manufacturing building to prepare the location for foundations for proposed Buildings #1 and #2 of the Petitioner’s planned residential housing development.  See Petitioner’s February 18, 2005 RAM Plan.
  The Petitioner states that this was done to remove a limited layer of “peat” material that was unsuitable for load-bearing construction purposes.  
In fact, the undisputed record shows that very little of the excavated material consisted of peat, but instead more than 90 % of the material was not peat, but consisted of soil of all types.  See Petitioner’s February 18, 2005 RAM Plan; Petitioner’s December 2005 RAO Outcome Statement (nature of excavations and table of hazardous materials in the “peat” stockpile); and see Correspondence from FSL Associates to Mark Jablonski-MassDEP, dated March 21, 2005.
  The total amount of peat and soil excavated and stockpiled on the Site was approximately 3,500 cubic yards – a very large amount of soil that belies the Petitioner’s characterization of the excavation as “limited.”  The footprint of the 3,500 cubic yard stockpile was as long as one of the planned foundations for one of the Petitioner’s 6-unit buildings.  This stockpile was contaminated with VOCs, which the Petitioner claims was not known until after the material was excavated.  This peat and soil material was consolidated on the Site in a single large stockpile (hereinafter referred to as the “VOC-Contaminated Peat/Soil Stockpile”).  
The Petitioner also uncovered two of the former sludge lagoons during construction activities in December.  The planned foundation area for proposed Building #3 of the Petitioner’s development was located on top of these former sludge lagoons.  See Petitioner’s February 18, 2005 RAM Plan.
  These sludge lagoon areas were sampled on January 10, 2005 and were found to contain metals contamination in excess of MCP reportable concentrations.  At some point in time, the Petitioner excavated this sludge material and created another stockpile of approximately 212 cubic yards in a separate area of the Site (hereinafter referred to as the “Metals-Contaminated Soil/Sludge Stockpile”).  The timing of this excavation is a matter at issue in this adjudicatory proceeding.

The Petitioner also hired an environmental contractor, FSL Associates, run by Frederick LeBow, who is not an LSP, to take some soil and groundwater samples in November and December 2004.  This sampling confirmed that there were VOCs and metals, as well as petroleum contaminants, in concentrations exceeding MCP reporting thresholds on the Site.  Arsenic, Trichoroethylene (a VOC) and Petroleum Aromatic Hydrocarbons (“PAHs”) were detected in soil above MCP reportable concentrations in the November 2004 sampling.  Vinyl chloride was again detected in groundwater above MCP reportable concentrations.  Mercury in groundwater was not detected, but the analytical method used could not detect the full range of MCP reportable concentrations of mercury; therefore, it is unclear if mercury was present in groundwater.
  See Petitioner’s February 18, 2005 RAM Plan.
  The Petitioner did not sample for cyanide or PCBs.
On January 14, 2005, there is no dispute that the Petitioner submitted a proper written notification to the Department of 120-day reporting conditions at the Site.  On February 18, 2005, The Petitioner submitted a Release Abatement Measure (“RAM”) Plan to the Department proposing certain groundwater and soil assessment and certain treatment of the already excavated VOC-Contaminated Peat/Soil Stockpile.  This submittal triggered a Departmental investigation, including site inspections on February 10, 2006 and on March 24, 2006.  See May 14, 2008 Affidavit of Mark Jablonski, ¶ III.A.6 and III.A.7.  During the February 10, 2006 site inspection, Department representatives observed that Building #1 was already occupied by residents, despite the fact that no indoor air contamination assessment has been conducted by the Petitioner.  The findings of the site investigation lead to further investigation, enforcement and an audit of the Petitioner’s December 2005 RAO Outcome Statement.  
The Department concluded that the Petitioner had not adequately assessed the nature and extent of contamination and that IRAs were needed to assess the potential for indoor air exposure of residents to contamination.  On April 13, 2006, the Department issued a Notice of Responsibility to the Petitioner along with a directive to complete an Immediate Response Action Plan and Imminent Hazard Evaluation by an Interim Deadline of May 13, 2006.
  The Department also issued a Notice of Noncompliance and Notice of Audit Findings on April 13, 2006 (“NON/NOAF”).
  The Department rejected the RAO Outcome Statement in the NON/NOAF as so deficient that the Petitioner was required to file a Tier Classification and enter the MCP system, or file an entirely revised and compliant RAO Outcome Statement within thirty days.  The Petitioner failed to conduct indoor air assessment or file a timely IRA plan.  The Petitioner also disputed the findings of the NON/NOAF and failed to tier classify or file a new RAO Outcome Statement.  All of these disputes culminated in the Department’s issuance of the PAN for $316,487.60 and the UAO, which the Petitioner appealed.  

II.
SPECIFIC FINDINGS OF FACT AND CONCLUSIONS OF LAW ON SUMMARY DECISION
A.
Standard of Review
Under 310 CMR 5.00, the Department has the burden of proof by a preponderance of the evidence on liability when it seeks to assess an administrative penalty against any party.  See 310 CMR 5.36(3).  Similarly, the Department is required to carry the burden of proof when it seeks relief through an administrative order, unless there is a contrary provision in regulation or statute applicable to the violations alleged.  See, e.g., Matter of Miles Group of the Lynn Realty Trust, Docket Nos. DEP-05-818, DEP-05-819, Recommended Final Decision (May 3, 2007), aff’d by Final Decision (August 23, 2007).  

In Departmental adjudicatory proceedings, a party seeking a summary decision must demonstrate that there is no genuine issue of material fact and that the party is entitled to a final decision as a matter of law.  310 CMR 1.01(11)(f); see also Matter of the Gallagher Group, Inc., Docket No. 2003-019, Recommended Final Decision (May 2, 2005), adopted by Final Decision (July 8, 2005).  Matter of Town of Pelham Building Committee, Docket No. 98-054, Final Decision (August 14, 1998).  This standard mirrors the standard set forth in Rule 56 of the Massachusetts Rules of Civil Procedure. See Mass. R. Civ. P. Rule 56.  Under that Mass. R. Civ. P. Rule 56, the presiding officer should view the evidence in the light most favorable to the non-moving party.
 
  The moving party must support its motion by establishing there is no genuine issue of material fact with respect to all the elements of that party’s legal claim.  The motion for summary decision shall be based upon supporting affidavits, pleadings, depositions, answers to interrogatories and admissions on file.  See 310 CMR 1.01(11)(f).  Once a motion for summary decision is made and supported, a party opposing the motion must come forward with competent evidence showing there is a genuine issue of material fact in dispute.  See Matter of Palmer, Docket No. DEP-05-072, Recommended Final Decision (September 16, 2005), adopted by Final Decision (November 10, 2005).  
B.
Alleged Violation 1.
Failure to Notify 
[310 CMR 40.315(1) and M.G.L. c. 21E, § 7]
The Department alleged that the Petitioner did not provide timely notification of the hazardous material releases at the Site.  Under M.G.L. c. 21E and the MCP regulations, both “owners” and “operators” of property, as well as certain other persons, must notify the Department of the release of oil or hazardous materials within specified time periods in the MCP regulations, depending upon the nature of the release.
  The Petitioner does not dispute that the nature of the releases of hazardous material on the Site were known to the Petitioner as of its acquisition of ownership would have been subject to the 120-day reporting requirements of the MCP at 310 CMR 40.315(1).  The Petitioner’s own documents show that it had knowledge of 120-day reporting conditions in soil and groundwater at the Site of as of May 4, 2004 during due diligence review prior to the Petitioner’s acquisition of the Site.  See Petitioner’s February 18, 2005 RAM Plan.
  As of September 9, 2004, the Petitioner became an owner of a Site with an obligation to notify of releases of oil or hazardous material above reportable concentrations.  See June 20, 2008 Affidavit of Gerald Cohen, Petitioner’s officer, ¶¶ 2-3 (Petitioner took title to the Site on September 9, 2004).  
The provisions of 310 CMR 40.0315(1) require written notification by an owner within one hundred and twenty (120) days of that person’s gaining knowledge of a release falling within the types of releases requiring such notification.
  Persons required to make 120-day notifications must submit these notifications in writing via a specified Release Notification Form (“RNF”).  See 310 CMR 40.0333(2).
   Therefore, the Petitioner was required to notify the Department via a written RNF of those 120-day reportable release conditions on or before that date 120 days after September 9, 2004.  That date would have been January 7, 2005.
  The Petitioner admits that it did not make written notification to the Department until January 14, 2008 via the required RNF.  Therefore, there is no genuine issue of material fact in dispute that the Petitioner was an owner with an obligation to notify who failed to notify the Department as required in a timely manner.
As a defense, the Petitioner claimed that its LSP notified the Department orally.  This defense fails as a matter of law.  Oral notification of 120-day release conditions cannot satisfy the Petitioner’s written notification obligation.  See 310 CMR 40.0333(2).  Credible evidence of oral notification would be relevant, at best, to the calculation of a penalty as an attempt to comply.  See 310 CMR 5.25.  The Petitioner points only to a notation on the January 14, 2005 RNF, which contains an incomplete date notation of “12/04,” as a date of oral notification.  See Release Notification Form submitted by Blackinton Commons LLC, dated January 14, 2005.
  This documentary note is inconclusive as to the date and not contemporaneous.  The Petitioner did not submit any testimony by its LSP to confirm its claim of oral notification.   To the contrary, the complete logs of December 2004 oral notifications produced by the Department show absolutely no record of oral notification with respect to the Site.
  Therefore, I conclude that the undisputed evidence demonstrates that the Petitioner failed to notify the Department as required by the MCP.  I recommend that a Final Decision enter in favor of the Department as to liability on this violation.
  
The undisputed evidence also establishes that there was a sufficient precondition for assessment of an administrative penalty in that the Petitioner’s actions were willful and not the result of error and that the Petitioner failed to notify the Department of hazardous materials.  See 310 CMR 5.10(c) and 5.10(e).
  The Petitioner did not contest any of the preconditions for assessments of any of the penalties in this matter in its legal brief, nor did the Petitioner introduce evidence to rebut the Department’s evidence on such pre-conditions.  The calculation of the penalty is addressed in Part V below. 

C.
Alleged Violation 2.
Petitioner’s Conduct of Remedial Actions 
Prior to Notification  [310 CMR 40.0404(4)]

The Department contends that the Petitioner conducted Remedial Actions, as that term is defined in the MCP, prior to its notification on January 14, 2005 of reportable release conditions on the Site.  The MCP prohibits the conduct of Remedial Actions prior to notification.  The regulation at 310 CMR 40.0404(4) states:
(4) Remedial actions shall not be undertaken or continued at any site by any person until that person provides notification to the Department of their knowledge of any releases or threats of release that meet one or more sets of notification criteria specified in 310 CMR 40.0300, except for…[four exceptions that the Petitioner has not asked to apply to this case]
[MCP as of June 27, 2003]  The term “site” as used in this regulation or anywhere in the MCP is defined quite broadly at 310 CMR 40.0006:

Site means any building, structure, installation, equipment, pipe or pipeline, including any pipe discharging into a sewer or publicly owned-treatment works, well, pit, pond, lagoon, impoundment, ditch, landfill, storage container, motor vehicle, rolling stock, or aircraft, or any other place or area where oil or hazardous material has been deposited, stored, disposed of or placed, or otherwise come to be located.  The term shall not include any consumer product in consumer use or any vessel.

[MCP as of June 27, 2003]  
1.
Undisputed Facts Relevant to the Violation

There are many undisputed facts relevant to this alleged violation.  The parties agree that on or before December 6, 2004, the Petitioner excavated and stockpiled approximately 3,500 cubic yards of contaminated soil, namely, the VOC-Contaminated Peat/Soil Stockpile.  See Joint Stipulated Statement of Facts, p. 3, ¶ G.  The parties also agreed that on January 10, 2005, the Petitioner excavated deep enough to encounter metal-contaminated sludge from former disposal pits/lagoons at the Site.  See Joint Stipulated Statement of Facts, p. 4, ¶ H.  As further described in the Petitioner’s own RAO Outcome Statement, the Petitioner’s Site contractor, FSL Associates, encountered sludge materials in distinct colors of “white; blue; and green,” and the materials contained “arsenic, cadmium, lead, nickel, silver and zinc … at concentrations exceeding applicable RCS-1 reportable concentrations.”
  The Department contends that the excavation, disturbing and stockpiling of the contaminated media on the Site constituted Remedial Actions.  

As to the VOC-Contaminated Peat/Soil Stockpile, the Petitioner does not deny that it excavated and stockpiled this material in December of 2004 prior to notification.  The Petitioner claims that it was only removing a limited layer of material consisting of a “peat” layer that was structurally unsuitable for installation of building foundations.  The Petitioner also contends that it did not know that the “peat” layer in the planned building excavation area was contaminated.  The Department has introduced substantial evidence to prove that the Petitioner knew that the areas chosen for excavation were highly contaminated.  This evidence came from the Petitioner’s own submissions to the Department.  See Petitioner’s February 18, 2005 RAM Plan (Building #1 and #2 foundation excavation overlapped one of the main dumping and disposal locations for hazardous materials at the Site); Petitioner’s December 2005 RAO Outcome Statement (nature of excavations and table of hazardous materials in the “peat” stockpile); and Correspondence from FSL Associates (Addendum Letter # 2) to Mark Jablonski, MassDEP, dated March 25, 2005 (estimate of 3,500 cubic yard volume).
  In addition, the Department submitted the Petitioner’s Response Action Outcome Statement, and two letters from FSL Associates, one dated March 21, 2005 and one dated March 25, 2005, both of which reveal that, in fact, more than 90 % of the estimated 3,500 cubic yards of material was not peat, but consisted of soil of all types.  Id. and see Correspondence from FSL Associates to Mark Jablonski-MassDEP, dated March 21, 2005.
  The Petitioner clearly went far beyond simply removing the problematic peat layer and continued to complete the planned foundation excavations.  The Petitioner has produced no evidence to contradict the evidence in its own documents.
The Department also contends that the Petitioner’s excavation of the metal-contaminated sludge areas of the two former disposal lagoons on the Site also constituted Remedial Action prior to the January 14, 2005 notification.  The Department proved the timing of the excavation by producing copies of submissions from the Petitioner that state that activity occurred on or before January 10, 2005.  See Petitioner’s February 18, 2005 RAM Plan; Petitioner’s December 2005 RAO Outcome Statement.
   The Petitioner conceded that the activity took place on that date.  See Joint Stipulated Statement of Facts, p. 4, ¶ H.  Department also produced uncontroverted evidence from the Petitioner’s own submittals that, prior to excavation, the Petitioner knew that the sludge lagoons were in the footprint of the planned foundation for proposed Building #3 of the Petitioner’s development project.  See Petitioner’s February 18, 2005 RAM Plan; Petitioner’s December 2005 RAO Outcome Statement.
     
2.
Petitioner’s Defenses Must Fail Regarding the Exemptions for Sludge
The Petitioner makes three legal arguments in its defense, two of which relate to alleged exemptions for the sludge material.  First, the Petitioner argues that the materials in the sludge lagoons were “controlled” by the closure and covering of the lagoons and that since only “uncontrolled” releases at “disposal sites” are reportable, the sludge lagoon materials are not subject to regulation under the MCP.  Second, the Petitioner argues that no “materials subject to MCP reporting requirements were encountered” during the work on the Site.  See Petitioner’s Opposition, p. 3.  Third, the Petitioner argues that the excavations, stockpiling, uncovering and other activities it took disturbing the soil grades on the Site were not intended to be remedial or corrective, but were merely done to complete development work at the Site.  Therefore, the Petitioner argues that its actions were exempt from prior notification to the DEP and supervision by an LSP because these actions were not MCP “Remedial Actions.”  All three of the Petitioner’s argument must fail as set forth below.

The Petitioner’s first two arguments with respect to the regulatory status of the hazardous material in the sludge lagoons are incorrect.  As to the Petitioner’s first argument, the regulatory provision at issue, 310 CMR 40.0404, requires notification of releases at “sites” not “disposal sites.  Both are defined terms.  The MCP does not include any qualification of the term “site” as applying only to “uncontrolled” oil or hazardous material releases.  The drafters of the MCP use “disposal site” in some portions of the regulations and “site” in others.  Applying traditional rules of construction, the use of different terms must be assumed to be intentional.  See Warcewicz v. Dept. of Env’l Protection, 410 Mass. 548 (1991), citing Hellman v. Board of Registration in Medicine, 404 Mass. 800, 803 (1989).  Therefore, it is legally irrelevant whether the sludge materials were “controlled” or “uncontrolled.”  
Even if the notification requirement in 310 CMR 40.0404(4) was limited to only to “disposal sites,” the definition of that term includes “lagoons” where “uncontrolled oil and/or hazardous material has come to be located” through “discharging, injecting…or otherwise disposing of such oil or hazardous material.”  The Petitioner has presented no evidence to support its factual contention that the hazardous materials in the former sludge lagoons were “controlled.”  In fact, the Petitioner, through its own exhibits, demonstrates that it took the very strong position that the releases were not controlled in any way.  See Petitioner’s Motion Exhibit 1.
As to the Petitioner’s second argument that the hazardous materials inside the former sludge lagoons were exempt from notification requirements of the MCP by the terms of 310 CMR 40.317(3), this argument also must fail.  That regulation exempts from notification certain releases of oil and hazardous material discharged from a point source which is regulated through a valid permit, license or approval.  This exemption is derived from language in the statute and requires that the permit be currently in effect and that the holder of the permit fully complied with its terms.  The Department’s authority to promulgate this notification exception was grounded in M.G.L. c. 21E, § 7, which states that the only exception from notification is for a “release which conforms to the terms of a currently valid permit or license issued by the department [emphasis added].”  The Petitioner produces some evidence of the existence of a NPDES permit in the past, but produces no evidence of a current permit and no evidence of whether the holder of the permit discharged all materials in compliance with the permit.  Therefore, there is no legal or factual support for the Petitioner’s alleged defense.   
3.
Petitioner’s Activities Did Constitute Remedial Actions

Remedial Actions are defined in the MCP at 310 CMR 40.0006 as any “containment or removal” action.  “Containment” actions are defined in 310 CMR 40.0006 as  
…actions taken in response to a release or threat of release of oil or hazardous material to prevent or minimize such release so it does not migrate or otherwise cause or threaten substantial danger to present or future health, safety, public welfare or the environment.  The term shall also include security measures, including, without limitation, the building of fences for the purposes of limiting or restricting access to the site or vessel where there has been a release or there is a threat of release or oil or hazardous material.

[MCP as of June 27, 2003]  “Removal” actions are broadly defined in 310 CMR 40.0006 as:

Remove and Removal each means the cleanup or removal of released oil or hazardous materials from the environment, such actions as may be necessarily taken in the event of the threat of release of oil or hazardous material into the environment, the disposal of removed oil or hazardous material, or the taking of such other actions as may be necessary to prevent, mitigate or minimize damage to the health, safety, public welfare or the environment, which may result from the release or threat of release.  Such term includes, without limitation, treatment. 

[MCP as of June 27, 2003].  These definitions are consistent with the statutory definitions in M.G.L. c. 21E, § 2.
The Department argues that these definitions are broad enough to encompass the scope of actions by the Petitioner at the Site when it excavated, disturbed and stockpiled contaminated media at the Site at issue.  In presenting its interpretation of these regulatory provisions, the Department placed into the record a policy document entitled Construction of Buildings in Contaminated Areas, Policy WSC-00-425 dated January 2000 (the “Construction Policy”).  That policy clearly prohibits the “removal, disposal, or relocation (including regrading) of releases of oil or hazardous material” without prior notification to the Department if levels of oil or hazardous material exceed reporting thresholds of the MCP.  Clearly, the Petitioner’s large-scale excavation activities constituted the “removal” of contaminants from their original location and the “relocation” and “regrading” of contamination at the Site.  On the other hand, it is also clear from construing the MCP as a whole and from a review of the Construction Policy that not every disturbance or excavation of contaminated soil on a site would constitute “Remedial Action.”  
In fact, the Department’s Construction Policy discusses a spectrum of activities that have different regulatory treatments under the MCP.  Implicit in the policy is the acknowledgement that the MCP does not require notification for disturbances of surface soils for the purpose of assessment.  Such assessment can involve excavation of test pits, well drilling and other activities that disturb the soils on a site in a limited way.  In addition, the Construction Policy expressly references the procedures for excavation, on-site treatment and off-site disposal allowed as Limited Removal Actions (“LRAs”) without prior notification to the Department.  LRAs are excavations that are limited to the excavation of no more than 20 cubic yards of soils contaminated with hazardous material.  See 310 CMR 40.0318(4)(b).
  As the Department’s Construction Policy points out, the MCP requires a person who exceeds the LRA soil excavation volumes to notify the Department of the releases at the site.  At that point in time, the party must either cease work or provide notification of the hazardous materials release and proceed under a RAM plan under LSP supervision.  See 310 CMR 40.0318(9)
 

In addition, the MCP’s RAM regulations also clarify the need for notification and support the Department’s interpretation that the Petitioner’s pre-notification actions constituted Remedial Actions.  First, the MCP requires Remedial Actions under the RAM regulations be conducted:

…in order to prevent adverse impacts to health, safety, public welfare or the environment that could result from the implementation of complicated or large-scale remedial actions at disposal sites where there has not been adequate assessment, evaluation, planning and/or public involvement.

See 310 CMR 40.0441(2).  RAMs are described as “accelerated remedial actions” that are “intended to reduce risks at a disposal site and/or increase the cost effectiveness of response actions.  310 CMR 40.0441(1).  These remedial measures cannot be conducted until after notification of releases of oil or hazardous material on the site, and, therefore, must be conducted under LSP supervision.  310 CMR 40.0441(3).  These remedial measures are defined to include “excavation” of up to “500 cubic yards … of soil contaminated by oil or hazardous material” for off-site disposal, 310 CMR 40.0442(2)(a), and “excavation and on or off-site treatment, recycling or reuse of up to 1500 cubic yards … of soil contaminated by oil or hazardous material.”  310 CMR 40.0441(2)(b).  Excavations of over 1500 cubic yards of material are only allowed if the person proposing to conduct such remedial actions can provide sufficient financial assurances to complete the remedial actions.  See 310 CMR 40.0442(4).  Remedial actions under RAM plans also must not be “conducted in a manner that is likely to result in the exposure of surrounding human or ecological receptors to levels of oil and/or hazardous material that could pose a significant risk of harm to health, safety, public welfare or the environment.”  310 CMR 40.0442(1)(c). 
   

In this case, the Department is arguing that because of the enormous magnitude of excavations, disturbance and stockpiling, the Petitioner was clearly conducting Remedial Actions that required notification and LSP supervision.  These actions were neither assessment nor limited excavation that would qualify as an LRA.  The excavation and stockpiling of 3500 cubic yards of soils taken from known source areas of hazardous material contamination from a decades-long jewelry making operation was so massive in scale and so likely to contain high levels of contamination that additional remediation measures would almost certainly be needed to deal with the resulting soil stockpile.  Excavation of large amounts of contaminated soil or material is certainly within the scope of the definition of “Removal Actions,” as “the taking of such other actions as may be necessary to prevent, mitigate or minimize damage to the health, safety, public welfare or the environment, which may result from the release or threat of release” of oil or hazardous material.  See M.G.L. c. 21E, §2.  I agree with the Department’s application of its policy to the Petitioner’s actions at the Site as constituting Remedial Actions.  When the policy is read in conjunction with the overall regulatory scheme of the MCP program it is clear that large-scale excavation and relocation of contamination on a site is repeatedly identified as within the definition of a Removal or Remedial Action.

In point of fact, remedial measures were needed to address the contaminated materials unearthed and stockpiled by the Petitioner prior to its notification on January 14, 2006.  The Petitioner had to treat a large portion of the soil stockpile, and the Petitioner had to remediate another portion of the stockpile by removing it from the Site and disposing of it at a landfill.  See Petitioner’s February 18, 2005 RAM Plan.
  Similarly, the sludge material had to be removed from the Site to ensure that risk standards for residential populations were met.  Id.  The Petitioner’s massive excavations and surface disturbance fell well within the scope of the definition of Remedial Actions under the MCP.
a.
Petitioner’s “Intent”

The Petitioner contends that the terms of 310 CMR 40.0404(4) do not apply to it because the Department must prove that it had an “intent” to remediate the contaminated material that it excavated.  The Petitioner contends that the regulatory definitions of “Containment” and “Removal” both include the concept that the action of the alleged violator must be “in response to” the presence of oil or hazardous material.  Therefore, the Petitioner argues, the regulation is limited to actions taken with the “intent” to respond to or clean up a release of oil or hazardous material.  The Petitioner argues that since it intended only to proceed with its development of residential housing and that it had no intent to contain, remove or remediate the contaminated soil.  Therefore, the Petitioner contends that it was not conducting Remedial Action at the Site.
This argument must fail.  There is no element in 310 CMR 40.0404(4) that requires that the Department must prove the “intent” of the party excavating and relocating large amounts of contaminated material on a site.   If I adopted the Petitioner’s interpretation, then any person who could prove that they acted with disregard to oil or hazardous material contamination would be able to escape responsibility for disturbing unlimited areas of contaminated soils and media on a site.  Property development almost always requires large-scale excavation and relocation of soils.  On sites with known contamination, allowing persons to proceed with such large-scale disturbance of contaminated materials without LSP supervision or regulation under MCP performance standards would create increased risks to on-site workers or other persons, public safety or public welfare or the environment.   Once the Department is notified of a release condition of oil or hazardous material, then the person must hire an LSP and comply with the procedural and substantive requirements of the MCP to protect people and the environment.  This is the remedy envisioned by the notification requirements of 310 CMR 40.0404(4).  The regulation is intended to prevent the exact types of activity that the Petitioner conducted prior to notification to the Department.  
The Petitioner’s interpretation would thwart the very intent of the regulation, and the governing statute, which is to require persons to notify the Department before they commence significant excavation or other activities constituting removal, containment or remedial actions.  Adopting the Petitioner’s interpretation would therefore create an unreasonable result.  “A construction…that would lead to an … unreasonable conclusion should not be adopted, where the language is fairly susceptible to a construction that would lead to a logical and sensible result.” Bell v. Treasurer of Cambridge, 310 Mass. 484, 489 (1941).  Therefore, I decline to adopt such an interpretation of the definition of “Remedial Action.”  I conclude that it is not legally required that the Department must prove the Petitioner’s “intent” to remediate in order to prove a violation of 310 CMR 40.0404(4).  
  

b.
Petitioner’s Required Level of Knowledge

The Petitioner also argues that the Department must prove that it had knowledge of contamination on the Site in order to prove that it conducted Remedial Actions without notification in violation of the requirements of 310 CMR 40.0404(4).  I agree that “knowledge,” as defined in the MCP, is a required element of this violation.  If a person had no knowledge that a property was contaminated with released oil or hazardous material, then the provisions of 310 CMR 40.0404(4) could not be applied to that person to require him or her to notify the Department prior to excavating or stockpiling soil or media.  The definitions of Containment, Removal and Remedial Action all include the concept that there is knowledge of contamination on the site.  To interpret this regulation otherwise would mean that any excavation on any property would be subject to MCP regulation.  This is also an unreasonable result, and, therefore, I conclude that a person conducting excavation, relocation or other remedial actions at a site must know of the existence of contamination on that site.  The MCP defines knowledge quite specifically as follows:

Knowledge means:

a) actual knowledge; or   
b) knowledge a person acting in a reasonably prudent and intelligent manner would have, but for that person’s willful, knowing, or negligent avoidance of learning about the fact or facts in question.  In determining whether a person has acted in a reasonably prudent and intelligent manner, any specialized knowledge or training possessed by that person and the circumstances surrounding the fact or facts in question shall be taken into account.

[MCP as of June 27, 2003].  Therefore, a person contemplating excavation at a contaminated Site with cannot simply fail to take additional samples or do additional investigation in order to avoid specific actual knowledge of the location of contamination on a Site.  

There is extensive and voluminous evidence that was in the Petitioner’s realm of “actual knowledge” that the Site was contaminated with significant releases of oil or hazardous material in both soil and groundwater.  This was not a Site with a single release of oil from a heating oil tank or a small industrial discharge in only one isolated portion of the property.  This Site had a history that indicated that there were multiple and repeated releases of metals (including extremely toxic metals such as lead and arsenic), VOCs (including known carcinogens such as vinyl chloride), petroleum products and other hazardous materials over a long period of time as part of the normal course of business in multiple locations across the property.  
The Petitioner had specific information that there were elevated levels of hazardous materials in the areas of planned excavation for both Buildings #1 and #2 and for the area of planned Building #3.  In the area of planned excavation for the foundations of Buildings #1 and #2, Petitioner had knowledge that this area overlapped that portion of the former V. H. Blackinton manufacturing building footprint where effluent contaminated with VOCs and metals had been discharged for decades.  See Petitioner’s February 18, 2005 RAM Plan.
  Former settling tanks for industrial sludge and a former underground storage tank, also very likely sources of substantial contamination, were also nearby.  Id.  The undisputed record, therefore, shows that the Petitioner had more than sufficient knowledge that excavation of over 3,500 cubic yards of soil in this area would constitute Remedial Action and, therefore, that such excavation would require notification to the Department.
The Petitioner’s knowledge of the nature of the former sludge lagoons is also clear from the undisputed record as the site assessment reports contained maps showing the locations of these lagoons and narratives about the metals contamination that they contained.  See Petitioner’s February 18, 2005 RAM Plan.
  These maps showed that the location of the sludge lagoons was in the planned area of excavation for Building #3.  Id.  The Petitioner’s contractor also documented the visual evidence of the characteristic colors of metals-contaminated sludge when that area was first partially excavated on January 10, 2005.  See Petitioner’s February 18, 2005 RAM Plan.
  Therefore, the undisputed evidence showed that the Petitioner had actual knowledge of the location of this significantly contaminated sludge material prior to excavation of this area.

A reasonable person under these circumstances would not have commenced such excavation without, at a minimum, notifying the Department and having such actions conducted as a RAM under LSP supervision.  Alternatively, the Petitioner could have conducted comprehensive soil sampling in order to plan its initial excavations for building foundations in uncontaminated areas of the Site prior to proceeding with its development.  The Petitioner did neither of these things, but instead, chose to proceed with its building foundation excavations in two of the most likely areas of significant Site contamination without notification to the Department.

The undisputed evidence shows that the Petitioner was a “person” who conducted Remedial Action and was obliged, prior to conducting such Remedial Actions at a “site,” to notify the Department of the release of hazardous materials under the terms of  310 CMR 40.0404(4).
  I conclude that there is no genuine issue of material fact in dispute relevant to this violation, and, therefore, I recommend that a Final Decision should enter for the Department as to liability on this violation.  This was also a violation for which an administrative penalty could be assessed because the undisputed evidence demonstrates that the Petitioner’s actions were willful and not the result of error, resulted in significant risk to on-site workers from exposure to hazardous materials without required protections, and involve the failure to notify the Department of hazardous materials.  See 310 CMR 5.10(c), 5.10(d) and 5.10(e).  The calculation of an appropriate administrative penalty will be discussed in Part V below.
D.
Alleged Violation 3.
Conduct of Release Abatement Measures (“RAM”) 
without first submitting a complete RAM Plan [ 310 CMR 40.0443(1)]

The Department next contends that it is entitled to summary decision regarding the Petitioner’s alleged violation of 310 CMR 40.0443(1) in that there is no genuine issue of material fact in dispute that, after notification, the Petitioner commenced RAM actions prior to the submission of a complete RAM Plan to the Department.  The regulation at 310 CMR 40.0443(1) provides as follows:

(1) A Release Abatement Measure shall not be conducted at any disposal site until a complete Release Abatement Measure Plan, as described in 310 CMR 40.0444, has been received by the Department.  A Release Abatement Measure Plan shall not be considered complete until all the information described in 310 CMR 40.0444 is received in the appropriate DEP regional office, accompanied by a photocopy of the check mailed to the appropriate address, in cases where a fee is specified pursuant to 310 CMR 4.00.

[MCP as of June 27, 2003].  The provisions of 310 CMR 40.0444 specify what is required for the RAM Plan to be considered complete under the requirements of the MCP.  In relevant parts, I repeat these requirements below:

A Release Abatement Measure Plan shall not be considered complete unless is contains, at a minimum, the following:

(c) the objective(s), specific plan(s), and proposed implementation schedule for the Release Abatement Measure, including, as appropriate, plans and/or sketches of the site and any proposed investigative and/or remedial installations;

(d) a statement as to whether Remediation Waste, Remedial Wastewater and/or Remedial Additives will be excavated, collected, stored, treated, discharged, applied, reused, or otherwise managed at the site;… 

(h) the certification required at 310 CMR 40.0442(4), if greater than 1500 cubic yards of Remediation Wastes are to be generated and managed at the disposal site; 

(i) any other information that the Department, during its review and evaluation of the Release Abatement Measure Plan, determines to be necessary to complete said plan, in view of site specific circumstances and conditions.

[MCP as of June 27, 2003].  The Department alleges in its PAN that the Petitioner did not submit a complete RAM Plan, in violation of 310 CMR 40.0443(1), and that, furthermore, the Petitioner conducted RAM activities after being notified that the RAM Plan was not complete.  The Petitioner argued that it was in compliance with the MCP because: (1) Departmental pre-approval was not required by the MCP regulations for a person conducting RAM activities, and, therefore, the Petitioner did not have to wait to proceed with its excavation and other activities proposed in the RAM Plan; and (2) the Petitioner contends that the RAM plan was complete.  

To support its motion for summary decision, the Department has offered substantial evidence that has not been countered by the Petitioner, most of which is information taken from the Petitioner’s own submittals.  First, the Department presented the chronology of events, and the Department’s evidence was largely contained in the Petitioners’ February 18, 2005 RAM Plan.
  The Department supplemented this chronology in testimony of its representative and expert witness, Mark Jablonski, whom I find competent to testify regarding compliance with the MCP and with regard to the specific facts and events in this matter due to his personal involvement.  The Petitioner did not rebut the Department’s evidence in its documents and testimony.  
After review of the evidence and testimony regarding the alleged violation of conduct of RAM work prior to submission of a complete RAM Plan, I find the following facts are undisputed:

1) The RAM Plan was submitted on February 18, 2005.

2) The RAM Plan speaks for itself; it was substantially incomplete on its face.  See Petitioner’s February 18, 2005 RAM Plan.
  In particular, the following are omissions or matters that were not in compliance with the MCP:

a) The RAM Plan does not mention any excavation of the sludge lagoon area for a planned foundation area for a proposed Building #3 location.  This was a significant activity that the Petitioner conducted, and it would have required presentation of a “specific plan” under 310 CMR 40.0444(c).

b) The RAM Plan provides only general statements and no specific plans on the already existing contaminated “peat” soil stockpiles, which I find to be Remediation Waste, see findings and conclusions, Section II.F below, in terms of how and when they were excavated or how they were being managed in compliance with the MCP.  In fact, these stockpiles were not on or covered by impervious material as required.  These activities would have required presentation of a “specific plan” under 310 CMR 40.0444(c).
c) The treatment process is not detailed.  There is only a general reference to a United Retek soil treatment process without any level of detail sufficient to inform the Department as to the scope and nature of such treatment and what controls would be used to ensure safety and protection of the health of workers or nearby residents and the environment during the conduct of such soil treatment.   These activities would have required presentation of a “specific plan” under 310 CMR 40.0444(c) and (d).
d) The RAM Plan does not state with any specificity where materials, including Remediation Wastes would be reused on site, how they would be encapsulated or whether some materials would be transported off-site and to what location.  These activities would have required presentation of a “specific plan” under 310 CMR 40.0444(c) and (d).
e) There is also no proposed schedule for any of the proposed excavation, stockpiling, management or treatment activities of the Remediation Wastes.  These activities would have required presentation of a “specific plan” under 310 CMR 40.0444(c).
f) As already noted, the RAM Plan also did not include the required financial certification as required by 310 CMR 40.0444(h).  
g) On its face, the RAM Plan is incomplete and does not comply with 310 CMR 40.0443(1) and 40.0444 with respect to the excavation, stockpiling, management and treatment of contaminated soils, sludge and other Remediation Waste.  
3. On March 18, 2005, Mark Jablonski of the Department telephoned Raymond Talkington, the LSP for the Petitioner, and informed him that the Department considered the Petitioner’s RAM Plan incomplete.  A confirmatory email followed on March 22, 2005.  See May 14, 2008 Affidavit of Mark Jablonski (“Jablonski Affidavit”), ¶ III.A.5 and contemporaneous notes and email.
  The Petitioner provides no evidence to dispute this testimony, and the LSP omitted any reference to these communications in his testimony.

4. On March 21, 2005, the Petitioner proceeded to complete excavation and stockpiling of metals-contaminated sludge in the foundation for planned Building #3.  The Petitioner admits this in two submissions.  See Correspondence from FSL Associates (Addendum Letter # 2) to Mark Jablonski, MassDEP, dated March 25, 2005,
 [excavation of the buried sludge occurred on Monday March 21, 2005] and Petitioner’s April 13, 2005 RAM Plan Modification
 [confirming date of excavation].
5. On March 24, 2005, Mr. Jablonski inspected the Site and discovered that the Petitioner had excavated the metals-contaminated sludge beneath the proposed Building #3, and that the Petitioner had commenced soil treatment activities.  See Jablonski Affidavit, ¶ III.A.6. 

6. The Petitioner has responded with no rebuttal evidence of any kind into the record on its conduct of RAM activities commencing on March 21, 2005, after it had been notified by the Department of the incompleteness of its RAM Plan.

Therefore, I conclude that there is no genuine issue of material fact in dispute that the Petitioner’s RAM Plan was incomplete and that the Petitioner conducted the disturbing, excavation, stockpiling and management of oil and hazardous material contaminated soils and sludge, most of which were also Remediation Wastes,
 at the Site prior to the filing of a complete RAM Plan.  Therefore, I recommend that a Final Decision enter in favor of the Department as to liability on this issue.  

In this case, I also conclude that there is no genuine issue of material fact that the Petitioner’s actions were “willful and not the result of error.”  See 310 CMR 5.10(c).  I also conclude that the undisputed evidence establishes that the Petitioner’s actions resulted in a “failure to comply that resulted in significant impact on public health, safety, or welfare, or the environment,” including significant risk to on-site workers from exposure to hazardous materials without required protections,  See 310 CMR 5.10(d).  The issue of calculation of an administrative penalty for this violation will be discussed in Part V below.

E.
Alleged Violation 4.
Failure to Conform to RAM Plan 
[310 CMR 40.0443(3) and 40.0443(4)]

The Department alleges that the Petitioner failed to conduct certain activities proposed in its RAM Plan and that the Petitioner did not conduct other activities in conformance with its RAM Plan.  The Department contends that these actions constitute violations of 310 CMR 40.0443(3) and 40.0443(4).  310 CMR 40.0443(3) states that “[a]ny person implementing a Release Abatement Measure shall conform to all proposals and specifications in the Release Abatement Measure Plan,….”  [MCP as of June 27, 2003].
  Specifically, the Department contends that the Petitioner was required to conduct four different activities in conformance with its RAM Plan as follows:

1. Subsurface groundwater investigations consisting of groundwater sampling for VOCs and dissolved metals in six specified monitoring wells; 
2. A groundwater elevation survey to determine flow contours and vertical and horizontal gradients using all existing monitoring wells and wells installed as a part of the RAM in the February 18, 2005 RAM Plan;
3. Air sampling as specified in the February 18, 2005 RAM Plan to be collected directly beneath the foundation of each building to analyze VOC levels, if groundwater concentrations of oil and hazardous materials exceeded Method 1 Groundwater 2 standards; and
4. Transport and disposal of metals-contaminated soils in conformance with the proposed shipping procedures and to the proposed type of disposal location specified in the April 13, 2005 RAM Plan Modification.

Because I find that there is undisputed evidence that the Petitioner violated these regulations by failing to transport and dispose of metals-contaminated soils in conformance with its April 13, 2005 RAM Plan Modification, I conclude that liability should enter for the Department on this violation.  Because the Department only assessed a penalty with respect to one instance of violation of 310 CMR 40.0443, I do not have to make findings with respect to the other three alleged violations.
The Petitioner admitted in its RAO Outcome Statement that it transported the metals-contaminated soils to a New Hampshire landfill rather than a licensed disposal facility and that not only were Uniform Hazardous Waste Manifests not used, but no MCP Bill of Lading was used.  See Petitioner’s December 2005 RAO Outcome Statement.
  In fact, the Petitioner admitted all of the Department’s factual allegations as to the transport and disposal of metals-contaminated soils.  Instead, the Petitioner disputed that it committed to the procedures of disposal at a licensed facility under a Hazardous Waste Manifest, but contended instead that this was only one of the options under consideration.  

The Department supports its contentions with documentary evidence from the Petitioner’s own submittals that the Petitioner committed to this specific means of transport and disposal of metals-contaminated soils.  The April 13, 2005 RAM Plan states:

As indicated in the RAM Plan, a buried sludge pit containing elevated concentrations of metals existed beneath the proposed Building #3.  This is based upon the laboratory analysis results for the “Lagoon Sample”, collected on January 10, 2005. …the metals-contaminated soils/sludge were excavated from this area on March 21, 2005 and stockpiled on site for subsequent on-site treatment. … It is now proposed that the metals-contaminated pile will be treated on site via the United Retek process prior to being transported off-site for disposal at a licensed facility.  Any further testing of the soil pile will be conducted to satisfy the requirements of the disposal facilities. … Because an AUL is not preferred, a decision has been made to transport these soils, once treated, off-site for disposal at a licensed facility.  Uniform Hazardous Waste manifests will be used to document the transportation and disposal procedures.  
Currently, the following Generator information is offered in preparation of the off-site disposal of the metals-contaminated soils:

Generator name:


Blackinton Commons, LLC

Generator EPA ID:


Temporary #MA6172770400

(Proposed) Disposal Facility:
CWD/Waste Management






1550 Blamer Road, Model City, NY

Volume:



Approx. 75 cubic yards [emphasis added] 
See Petitioner’s April 13, 2005 RAM Plan Modification.
   This is a commitment to specific transportation and disposal methods and procedures.  There is no qualification upon these commitments.  
The Petitioner’s contends that it offered disposal at a licensed facility under a Uniform Hazardous Waste Manifest as only one of two options for transport and disposal.  The Petitioner points to page 5 of a March 25, 2005 letter from its LSP to the Department outlining the possibility of an alternative off-site disposal plan under the MCP Bill of Lading process.
  The Petitioner’s argument must fail.  The Petitioner made that offer in a letter to the Department on March 25, 2005, before the Petitioner submitted its RAM Plan on April 13, 2005.  That letter is not a RAM Plan.  The legally binding document is the April 13, 2005 RAM Plan Modification, in which the Petitioner quite clearly and unequivocally committed to transport the metals-contaminated soils as Hazardous Waste under a Uniform Hazardous Waste Manifest to a licensed facility, specifically, the Model City, New York facility.  The April 13, 2005 RAM Plan Modification superseded the March 25, 2005 letter.  The Petitioner has not cited to any subsequent submittal that would have constituted a sufficient plan modification statement pursuant to 310 CMR 40.0443(4).
  Therefore, I conclude that there is no genuine issue of material fact in dispute as to the Petitioner’s failure to implement the transportation and disposal of Metals-Contaminated Soil/Sludge Stockpile materials in conformance with its RAM Plan submittals in violation of 310 CMR 40.0443(3).  Therefore, I recommend that a Final Decision enter in favor of the Department as to liability on this violation.
This was also a violation for which an administrative penalty could be assessed because the Department’s undisputed evidence also establishes that the Petitioner’s actions were willful and not the result of error and resulted in significant risk to on-site workers and workers at off-site disposal locations from exposure to hazardous materials without required protections.  See 310 CMR 5.10(c) and 5.10(d).  The calculation of an administrative penalty for this violation will be discussed in Part V below. 
F.
Alleged Violation 7.
Failure to Meet Management Requirements 
for Storing Remediation Waste [310 CMR 40.0036(3)]

The Department alleges that the Petitioner failed to properly manage Remediation Waste on the Site as required in 310 CMR 40.0036(3).  That regulation provides as follows:

All Remediation Waste stored at the site of generation or at a temporary storage location shall be placed entirely on a base composed of an impermeable material, and shall be immediately covered with the same material or other suitable material so as to minimize the infiltration of precipitation, volatilization of contaminants, and erosion of the stockpile.  Any cover material used shall be properly secured and possess the necessary physical strength to resist tearing by the wind.  
310 CMR 40.0036(3) [MCP as of June 27, 2003] [emphasis added].  The Department alleges that the approximately 3,500 cubic yards of VOC–Contaminated Peat/Soil Stockpile that was excavated by the Petitioner in the locations of foundations for proposed Buildings #1 and #2 constituted Remediation Waste within the meaning of the MCP and that the material was not placed on and covered by impermeable material or otherwise managed as required by the MCP.  The Petitioner does not dispute that the soils were stockpiled without placement or covering with an impermeable material until after the Department’s Site inspection.  Instead, the Petitioner attempts to raise an issue of material fact by claiming that the VOC–Contaminated Peat/Soil Stockpile was not Remediation Waste, because the Petitioner had no knowledge that the soils were contaminated.  

In support of its claims, the Department has submitted the Petitioner’s own documents to establish that the soils were excavated and stockpiled between November of 2004 and December, 2005.  See Petitioner’s February 18, 2005 RAM Plan
 and Correspondence from FSL Associates (Addendum Letter # 2) to Mark Jablonski, MassDEP, dated March 25, 2005.
  As set forth in great detail in Section II.C above, the Department also put into the record undisputed evidence as to the Petitioner’s extensive actual knowledge that there was significant contamination in the areas of planned excavation for Buildings #1, #2 and #3.  The Department further presented undisputed evidence that, when it inspected the Site on March 24, 2005, the Department observed that the VOC–Contaminated Peat/Soil Stockpile was not placed on an impermeable surface, nor was it covered with any impermeable material as required by 310 CMR 40.0036(3).  See Jablonski Affidavit, ¶ III.A.6.  

 Remediation Waste is defined in the MCP as “Uncontainerized Waste, Contaminated Media and/or Contaminated Debris.”  See 310 CMR 40.0006.  “Contaminated Media” includes “Contaminated Soil” which is “soil containing oil and/or hazardous material at concentrations equal to or greater than a release notification threshold established by 310 CMR 40.0300 and 40.1600.”  Therefore, if the Petitioner had actual knowledge, or “knowledge,” as defined in the MCP, 310 CMR 40.0006, that the stockpiles were contaminated with oil or hazardous material equal to or greater than release notification thresholds in the MCP, then the stockpiles were Remediation Waste and had to be managed as Remediation Waste as required in 310 CMR 40.0036(3) – namely, placed on and covered by an impermeable material.
In addition to my conclusions, based on undisputed evidence in Section II.C above, that the Petitioner had knowledge of the contamination in its planned areas of excavation prior to initiating those excavations, I also conclude that the evidence is undisputed that the Petitioner also had detailed laboratory data in its possession confirming significant contamination in its excavated stockpiles months prior to the Department’s March 2005 inspection of the Site.  In the Petitioner’s RAO Outcome Statement, the Petitioner states as follows:

On December 6, 2004 and January 5, 2005, FSL collected five composite samples of stockpiled soils containing peat for laboratory analysis.  The samples (Peat 1 through Peat 5, or P-1 through P-5) were analyzed for VOCs, EPH (extractable petroleum hydrocarbons) and priority pollutant 13 metals.  Laboratory analysis results, which were presented in Appendix D (Volume II Attachment) of the previously submitted RAM Plan are summarized in Table 13.  As shown in Table 13, vinyl chloride, tricholoroethene (TCE), cis-1,2-dicholoroethene, tetrachloroethene (PCE), and copper were detected in the soil stockpile samples at concentrations exceeding applicable RCS-1 reportable concentrations.  The locations of the soil stockpile, the stockpile sample locations, and Buildings #1 and #2 are shown in Figure 3.

See Petitioner’s December 2005 RAO Outcome Statement.
  The Petitioner’s own submittals show that the analytical results from this sampling were returned on December 22, 2004 for samples identified as Peat 1 and Peat 2 and on January 14, 2005 for samples identified as Peat 3 through Peat 5.  See Petitioner’s December 2005 RAO Outcome Statement, Volume II, Appendix D analytical results.
  Therefore, the Department has produced conclusive and undisputed evidence that the Petitioner had detailed laboratory data confirming that the Peat/Soil Stockpile was contaminated with VOCs and was Remediation Waste.  The Petitioner could have transferred the VOC–Contaminated Peat/Soil Stockpile onto impermeable materials and covered the piles well before the Department’s arrival to inspect the Site on March 24, 2005, which was two months after the Petitioner received its first laboratory results confirming that the peat stockpiles were contaminated.

The Petitioner had the obligation to produce some countervailing evidence that would raise a genuine issue of material fact.  The Petitioner produced no evidence at all relevant to the violation.  The Petitioner’s LSP did not even address this issue in his motion affidavit.  Therefore, I conclude that there is no genuine issue of material fact in dispute with respect to this violation.  I recommend that a Final Decision enter in favor of the Department on this violation.  This was also a violation for which an administrative penalty could be assessed because the undisputed evidence established that the Petitioner’s actions were willful and not the result of error and resulted in significant risk to on-site workers from exposure to hazardous materials without required protections.  See 310 CMR 5.10(c) and 5.10(d).  The calculation of an administrative penalty for this violation will be discussed in Part V below.
G.
Alleged Violation 8.
Failure to Transport Remediation Waste under 
a MCP Bill of Lading [310 CMR 40.0034(1)]

The Department alleges that the Petitioner transported two specific types of Remediation Waste from the Site without the required Bill of Lading form in violation of 310 CMR 40.0034(1).  That regulation provides as follows:
Remediation Waste transported from a site under a Bill of Lading process, as described in 310 CMR 40.0030, shall be transported under a Bill of Lading in a form established by the Department for such purposes, which shall contain, without limitation, the information, Opinions, and certifications listed at 310 CMR 40.0035.  

See 310 CMR 40.0034(1) [MCP as of June 27, 2003].  As the Department points out, this is not simply a paperwork requirement.  The information, LSP Opinion and certifications required by the regulation include complete information characterizing the Remediation Waste.  The LSP must also opine on whether the Remediation Waste conforms to the permitting and regulatory requirements for acceptance at the receiving facility.  Therefore, the use of the MCP Bill of Lading form and procedures are important to ensure that Remediation Waste is characterized, managed and disposed of in an appropriate manner that does not create risks to health, safety, public welfare or the environment.  See 310 CMR 40.0035 [MCP as of June 27, 2003].  

To determine whether the Department is entitled to summary decision as to this alleged violation, I must first determine whether the material at issue was Remediation Waste.  The Department alleges violations in the transport and disposal of two distinct materials from the Site: (1) 406 tons or approximately 800 cubic yards of the VOC–Contaminated Peat/Soil Stockpile, which I have already determined were Remediation Waste in Section II.F above; and (2) 212 tons of the Metals-Contaminated Soils/Sludge Stockpile excavated from the sludge lagoons on the Site.  
Remediation Waste is defined in the MCP as “Uncontainerized Waste, Contaminated Media and/or Contaminated Debris.”  See 310 CMR 40.0006 [MCP as of June 27, 2003].  “Uncontainer-ized Waste” includes any discarded oil and/or hazardous material at a disposal site, including, but not limited to, a non-aqueous phase liquid (NAPL), that is not contained in drums, tanks, engineered impoundments, or other fabricated containers.”  See 310 CMR 40.0006.  There is no exception for sludge in lagoons.  The Petitioner itself argued that the sludge in the former waste lagoons was not in “engineered’ impoundments” or otherwise controlled or contained.  See August 26, 2006 Letter from Petitioner’s Counsel to the Department, page 6.
  I conclude that the Metals-Contaminated Soils/Sludge was Remediation Waste, and, therefore, had to be managed in a manner sufficient to prevent risks to health, safety, welfare and the environment, including compliance with the procedures at 310 CMR 40.0034(1).
  

The Petitioner did not dispute that this material was Remediation Waste.  Instead, the Petitioner merely asserts that it used bills of lading acceptable to the receiving disposal facilities.  This begs the question.  Documentation that might be acceptable to facilities in New Hampshire and Maine might not comply with the MCP Bill of Lading requirements.  The Petitioner did not submit any testimony from its LSP on this point.  He was the professional that supervised and would have been responsible under the MCP to review transportation and disposal documentation for Remediation Waste from the Site.  The Petitioner has yet to produce a copy of any MCP Bill of Lading for either the VOC-Contaminated Peat Soils or the Metals-Contaminated Soils/Sludge materials.  
Therefore, I conclude that the Department has established that there is no genuine issue of material fact in dispute with respect to this violation.  I therefore recommend that a Final Decision enter in favor of the Department as to liability on this issue.  This was also a violation for which an administrative penalty could be assessed because the undisputed evidence demonstrates that the Petitioner’s actions were willful and not the result of error and resulted in significant risk to on-site workers and workers at off-site disposal locations.  See 310 CMR 5.10(c) and 5.10(d).  The issue of the calculation of an appropriate penalty will be discussed in Part V below.

H.
Alleged Violation 9.
Failure to Identify and Obtain Necessary Permits 
[310 CMR 40.0170(5)]
 
The Department has stipulated to withdrawal of this alleged violation because the United States Environmental Protection Agency has accepted referral of and is prosecuting a very similar violation arising out of the same facts and circumstances as alleged by the Department in its PAN and UAO.  Therefore, this violation is no longer in contention in this proceeding.
III.
SPECIFIC FINDINGS OF FACT AND CONCLUSIONS OF LAW ON VIOLATIONS ALLEGED AT HEARING

A.
Standard of Review

In an adjudicatory hearing with respect to a Penalty Assessment Notice, the Department is required to prove all acts and omissions denied by the Petitioner by a preponderance of the evidence.  See 310 CMR 5.36(3).  The MCP does not specify what burden of proof or evidentiary standard of review applies as to orders issued pursuant to the MCP, but the Department has repeatedly ruled that it must carry the burden of proof in enforcement matters.  See, e.g., Matter of Miles Group of the Lynn Realty Trust, Docket Nos. DEP-05-818, DEP-05-819, Recommended Final Decision (May 3, 2007), aff’d by Final Decision (August 23, 2007).  The Department has also consistently ruled that it must also make its case by a preponderance of the evidence in appeals of enforcement orders, which is the evidentiary standard for all administrative adjudicatory proceedings.  See Cella, Administrative Law and Practice, § 243.
B.
Alleged Violation 5.
Failure to Properly Operate Air Emissions 
Control Equipment  [310 CMR 40.0049(5)]


The Department contends that the Petitioner failed to operate its air emission control treatment devices in a manner to ensure at least 95% removal of oil or hazardous material during treatment of 6,264 tons of VOC contaminated soil as required by 310 CMR 40.0049 to protect on-site workers and other populations.  The Petitioner admitted that the 95% removal standard was not achieved in the conduct of the treatment of VOC contaminated soils.  See Petitioner’s October 29, 2005 RAM Status Report.
  However, in its summary decision papers, the Petitioner claimed that the elevated VOC levels were due to an incorrect monitoring procedure which was subsequently corrected, and the Petitioner alleged it would produce evidence to prove this at a hearing.  Id.  Therefore, I denied partial summary decision to enable the Petitioner to present further evidence as to this alleged violation at the hearing.


At the hearing in April 2009, the Petitioner did not produce any additional evidence on this violation.  To the contrary, the Department’s expert witness, Mark Jablonski, whom I find competent to testify on this matter due to his experience with both MCP and air emissions compliance, testified that the Petitioner failed to identify the point of compliance correctly in its RAM Status Report.  The Petitioner claimed that compliance was only necessary at the perimeter of the Site, however, Mr. Jablonski stated in unrebutted testimony that the point of compliance was at the pug mill to the air handler itself in order to prevent exposures to on-site workers as well as surrounding populations.  See Pre-filed Direct Testimony of Mark Jablonski (“Jablonski Direct”), ¶ 16.  Mr. Jablonski further testified that he reviewed the air emissions data provided in the Petitioner’s RAM Status Report for air emissions for all 16 days of the VOC soils treatment operation.  Id., and see Petitioner’s October 29, 2005 RAM Status Report.
  Mr. Jablonski concluded from this review that the Petitioner was in noncompliance with the requirements of for all 16 days of operation.  Id.
Therefore, I conclude that the Department has established by a preponderance of the evidence that the Petitioner violated 310 CMR 40.0049(5).  I recommend that a Final Decision as to liability enter in favor of the Department on this violation.  This was also a violation for which an administrative penalty could be assessed because the preponderance of the evidence also demonstrated that the Petitioners actions were willful and not the result of error and resulted in significant risk to on-site workers from exposure to hazardous air emissions.  See 310 CMR 5.10(c) and 5.10(d).  Penalty calculation for this violation will be discussed in Part V below.
C.
Alleged Violation 6.
Failure to Conduct Immediate Response Action 
in Compliance with the Department’s Notice of Responsibility/ 
Notice of Response Action dated April 13, 2006 
[310 CMR 40.0412(4)]

The Department alleged that the Petitioner violated 310 CMR 40.0412(4) requiring the Petitioner to conduct IRAs at the Site in response to a Notice of Responsibility and Notice of Response Action dated April 13, 2006 by may 13, 2006.  See Notice of Responsibility/Notice of Response Action Request for Immediate Response Action Plan with Interim Deadline issued by MassDEP to Blackinton Commons LLC on April 13, 2006.
  The Petitioner did not present any prefiled testimony or other evidence at hearing to counter the substantial evidence relied upon and presented by the Department at hearing to support its conclusion that accelerated IRAs and an Imminent Hazard Evaluation were necessary.  Neither the LSP, Raymond Talkington, nor the Risk Assessor, Peter LaGoy, addressed this issue in their testimony.  

310 CMR 40.0412(4) requires that IRAs be conducted on sites where certain time-critical contaminant conditions exist (such as a 2-hour reporting condition, see 310 CMR 40.0412(1)).  This regulation also requires that IRAs be conducted at sites where the Department makes a finding that there are time-critical conditions.  Specifically, 310 CMR 40.0412(4) provides as follows:

Immediate Response Actions shall be conducted at the following sites:…
4) any other site or vessel where the Department determines that immediate or accelerated response actions are necessary to prevent, eliminate, or minimize damage to health, safety, public welfare or the environment. [emphasis added]
[MCP as of June 27, 2003].  310 CMR 40.0412(4) is, by its terms, quite different from the first part of the regulation.  The first part of the regulation (subsections (1) – (3)) gives the authority to the Department to require IRAs only where certain specific circumstances exist, such as an Imminent Hazard.   By contrast, 310 CMR 40.0412(4) contains a broad grant of authority to the Department to make determinations that “immediate or accelerated response actions” are needed to protect people’s health and safety, public welfare and the environment.  This is consistent with the grant of authority in M.G.L. c. 21E to the Department to set standards, to take enforcement against private parties and to take or arrange for other actions to ensure that response actions are protective of health, safety, public welfare and the environment.  See M.G.L. c. 21E § 4, 8, 9 and 11.  Therefore, under 310 CMR 40.0412(4), the Department has only to make a finding that IRAs are necessary to protect “health, safety, public welfare or the environment.”  


In support of its allegations, the Department submitted a copy of its April 13, 2006 Notice of Responsibility/Notice of Response Action Request for Immediate Response Action Plan with Interim Deadline issued to the Petitioner,
 which contains a number of specific findings which justify that IRAs must be taken at the site.  These findings are supported by a table of technical data at page 3.  Essentially, the Department established that there were concentrations of VOCs in the subsurface near occupied homes that presented a risk to residents on the Site.  Mark Jablonski, the Department’s expert witness on this matter, summarized and explained the bases for these findings in testimony as follows:
1. On February 10, 2006, Mr. Jablonski had personally inspected the Site and observed completed and occupied residences and buildings under construction in areas known to be VOC-source areas of soil and groundwater contamination;

2. Groundwater data from several monitoring wells, MW-5, NA-3 and PR-3, contained concentrations of vinyl chloride, a VOC, above the applicable Groundwater Standard.  Mr. Jablonski references the Petitioner’s own data from the Petitioner’s December 2005 RAO Outcome Statement;
 
3. The Petitioner’s RAO Outcome Statement documented concentrations of vinyl chloride (a VOC) downgradient of the new occupied building, Building 1.  Mr. Jablonski referenced the Petitioner’s RAO Outcome Statement;

4. VOC-contaminated soils/sludges that were used as backfill contained detectable levels of vinyl chloride and trichloroethlylene (“TCE”) (both VOCs).  One soil sample had contained 57 mg/kg concentration of TCE, which is greater than the applicable Soil Cleanup Standard, and two soil samples had concentrations of 0.4 and 1.2 mg/kg of vinyl chloride.  Tests pit soil samples in the planned foundation footprints of Building 4, 5, 6 and 7 had vinyl chloride concentrations greater than the applicable Soil Cleanup Standard.  See Petitioner’s December 2005 RAO Outcome Statement;
 and
5. All of this data indicated a risk of migration of VOC-contaminated vapors into homes from the subsurface, and there was no soil gas or indoor air sampling so as to eliminate the possibility of exposure of residents.  See Jablonski Direct, ¶ 19.  
As noted earlier, the Petitioner chose not to introduce any evidence or testimony to rebut the Department’s evidence supporting its finding that IRA actions were needed.

The Department also proved that the Petitioner did not conduct any assessment whatsoever of the levels of soil gas or indoor air VOC contamination near or in these occupied home to determine whether or not a potential Migration Pathway existed.  The Department showed that no such sampling was documented in any of the Petitioner’s submittals, including its RAO Outcome Statement.
  The Department showed that the Petitioner did not submit a final IRA plan until December 1, 2006, more than five months after the required deadline of May 13, 2006, but had only submitted a draft plan before that date.  See Draft Immediate Response Action Plan and Imminent Hazard Evaluation Plan prepared by Geosphere Environmental Management, Inc., dated April 14, 2006 and Immediate Response Action Plan prepared by Geosphere Environmental Management, Inc.
  In opposition, the Petitioner argued that the Department had extended its original deadline for completion of an IRA Plan and Imminent Hazard Evaluation.  However, the Petitioner presented no evidence at hearing to demonstrate any extension or waiver by the Department of the deadline for action, nor did it present evidence that it submitted a complete and responsive plan or evaluation.  
Therefore, I conclude that the Department has carried its burden to demonstrate by a preponderance of the evidence that the Department had sufficient justification to require accelerated IRA actions to assess the potential migration of contaminated vapors into homes at the Site and that the Petitioner failed to submit a timely IRA Plan and Imminent Hazard Evaluation as required pursuant to 310 CMR 40.0412(4).  I recommend that a Final Decision enter in favor of the Department as to liability on this violation.  This was also a violation for which an administrative penalty could be assessed because the preponderance of the evidence demonstrated that the Petitioner’s actions were willful and not the result of error and resulted in significant risk to on-site residential populations from potential exposure to contaminated vapors.  See 310 CMR 5.10(c) and 5.10(d).  The issue of appropriate calculation of the administrative penalty for this violation will be resolved in Part V below.

D.
Alleged Violation 10.
  Inadequate Risk Characterization of the Site 
in Petitioner’s RAO Statement [310 CMR 40.0904(2)]


Site characterization is the prerequisite to an understanding of risks posed by contamination at any hazardous waste site and to the design of any final cleanup, containment or other remedial actions.  It is fundamental to the Department’s MCP program that the person responsible for site cleanup and their LSP and risk assessor understand the full horizontal and vertical extent of contamination in all media, soils, peats, sediments, surface waters, groundwater and the potential for migration of contamination through those media to sensitive receptors.  Without such an understanding, no person attempting remedial actions will successfully meet the MCP standards for a final RAO Outcome because that person will not understand where contamination is, its nature, where it might be moving, what risks are presented by that contamination and to whom.  
An important requirement for adequate site characterization is contained at 310 CMR 40.0904(2), which is quoted in relevant part:
An adequate characterization of the disposal site is a prerequisite to the characterization of risk of harm to health, safety, public welfare and the environment, although the appropriate type and amount of information required to complete a Risk Characterization will depend on the unique characteristics of a release and/or disposal site.  Particular attention shall be paid to the following site assessment parameters:…
(2)   Extent of Release.   The documentation of the Risk Characterization shall contain a description of the source and extent of the release of the oil and/or hazardous material, including, where appropriate:

(a)   the horizontal and vertical extent and concentrations of oil and/or hazardous material in all evaluated media;

(b)   background concentrations of oil and/or hazardous material in all evaluated media; and 

(c)   all existing or potential Migration Pathways, including, but not limited to:  soil, groundwater, surface water, air, sediment and the food web.  Concentrations of oil and hazardous material in the sediment and/or surface water must be measured in any of the following circumstances to determine whether such material at or from the site has been or is being transported in a manner that would result in surface water or sediment concentrations of potential ecological significance, unless the need for such measurements is obviated by a technical justification consistent with 310 CMR 40.0193:…
2. Hazardous materials at or from the site, excluding VOCs, are present in the groundwater at concentrations higher than the GW-3 standard(s) within 500 feet of a surface water body;…. 
310 CMR 40.0904(2) [MCP as of June 27, 2003] [emphasis added].  The Department contends that the Petitioner failed to characterize the horizontal and vertical extent of all contaminants of concern at the site in all media and that the Petitioner failed to characterize all existing and potential Migration Pathways in violation of 310 CMR 40.0904.

The Petitioner made a number of arguments and presented documentary and testimonial evidence to counter the Department’s arguments and evidence.  This violation was extensively contested at the hearing.  I will explain the Department’s evidence which met its burden of proof on this issue, as well as the Petitioner’s rebuttal evidence and argument.  The Department put into evidence extremely detailed technical evidence, much of which came from the Petitioner’s own submittals, to prove its case for an inadequate risk characterization of the Site.  By contrast, the Petitioner’s responsive evidence consisted primarily of conclusory technical opinions from its LSP and risk assessor without specific factual or technical foundation.  While there were exceptions when specific detail was provided, this evidence either was not probative of the key issues or did not counter the overwhelming weight of evidence submitted by the Department.  After careful review of all of the evidence, I conclude that the Department proved by a preponderance of the evidence that the Petitioner risk characterization that was not in compliance with the requirements of 310 CMR 40.0904.

As evidence of the inadequacy of the Petitioner’s site assessment, the Department entered the RAO Outcome Statement itself and accompanying documentation into evidence.  See Petitioner’s December 2005 RAO Outcome Statement.
  The Department pointed out several concerns apparent from a review of the RAO Outcome Statement itself.  First, the document was not prepared by an LSP but by the firm FSL, which is run by an individual, Frederick LeBow, who is not an LSP.  The LSP for the Site did sign the Opinion form for submission of the RAO Outcome Statement written by FSL, but the LSP, Mr. Talkington, admitted that he did not personally supervise any of the sampling activities conducted by Mr. LeBow that support the Site characterization.  See Talkington Hearing Testimony, April 17, 2009.  Strikingly, Mr. Talkington testified that he cannot personally verify that even one of the sampling rounds was conducted in an appropriate manner in compliance with the MCP.  Id.  I agree with the Department’s position that this is very troubling in light of the fact that many samples were not field screened in a timely manner and well construction reports, boring logs and other sampling records were not always provided as required by the MCP to support data usability.  See Jablonski Rebuttal, ¶¶ 6 & 13(f).
  
In addition, much of the sampling on which FSL relied in preparing the RAO Outcome Statement was from prior site assessments conducted some years in the past.  As will be discussed in more detail below, some the quality and reliability of some data could not be verified to be in compliance with MCP standards.  In particular, sampling conducted by one of these consultants, URS, was submitted by FSL with no documentation of its usability as required by the MCP.
  This decision was approved by the LSP when he signed the RAO opinion form, and by the Petitioner when it signed the owner’s form submitting the RAO Outcome Statement.  Since the URS data included the only data for one season of the year, this also called into question whether contamination in groundwater was adequately assessed for seasonal variations.
In addition, there is absolutely no presentation in the RAO Outcome Statement of the horizontal and vertical extent of contaminants of concern in any media, either in a narrative or graphic form.  This is a fundamental requirement of the MCP regulation governing risk characterization at 310 CMR 40.0904(2).  There is no description of even a conceptual site model with references to data tables to confirm the extent of contamination from field sampling, although both the Department’s and the Petitioner’s experts agreed that establishing a conceptual site model is an important part of proper site and risk characterization.  See Jablonski Hearing Testimony and Talkington and LaGoy Hearing Testimony.  There are a number of data tables reflecting samples in soil and groundwater and some of these tables have depths and locations of sampling.  The Department put compelling testimony into evidence that, even assuming that these data were of the quality required by the MCP, a review of these data points and reconstruction of their location at the Site does not yield a description of the horizontal and vertical extent of contamination.  See Jablonski Direct, ¶¶ 24-30; Jablonski Rebuttal, ¶¶ 12-18 and Jablonski Hearing Testimony.

At the hearing, Mr. Raymond Talkington, the Petitioner’s LSP, and the risk assessor, Mr. Peter LaGoy, testified to the conceptual site model of this Site that they had in mind when endorsing the RAO Outcome Statement prepared by FSL Associates.
  The LSP’s and risk assessor’s model was that the main manufacturing building was the main source of contamination in the form of VOCs released to groundwater.  See Talkington and LaGoy Hearing Testimony and summary of their testimony in the Petitioner’s Post-Hearing Memorandum, p. 11.  They pointed to a series of wells that had been installed by the prior consultants and by FSL that showed decreasing VOC concentrations from the point of disposal at the rear of the main building in every direction horizontally out to the property boundaries.  Id.  Therefore, they both concluded that there was no need to remediate any of the VOCs because the concentrations were decreasing to levels below those that would pose a risk.  Id.  Although one well at the southern Site boundary, PR-3, showed levels of vinyl chloride above MCP cleanup standards, Mr. Talkington and Mr. LaGoy concluded that because the level was only slightly above that standard, vinyl chloride levels off of the Site would be below such standards.  Id.  Mr. Peter LaGoy, the risk assessor, opined that the contamination remaining on the Site posed no significant risk to the current or future residential occupants, the environment, on-site workers or any one else.  See LaGoy Hearing Testimony.  This after-the-fact conceptual site model outlined by Mr. Talkington and Mr. LaGoy related only to the horizontal extent of VOC contamination in groundwater from only one of the Site’s many VOC source areas.
 
In reaching their opinions, Mr. Talkington and Mr. LaGoy presented very general and conclusory opinions for the most part.  Neither witness rebutted the Department’s evidence with respect to the usability and quality of much of the data on which they relied, and neither witness was able to explain how the information in the RAO Outcome Statement constituted a complete delineation of the full extent of contamination.  In addition, they disregarded many fundamental questions about the location and extent of contamination at the Site in many media as follows: (1) soil, groundwater, surface water and sediment assessment for metals; (2) assessment in any media for cyanide and PCBs; (3) assessment of the full vertical and horizontal extent of VOC contamination in soils at likely source areas; (4) assessment of the full vertical extent and horizontal extent of VOC contamination in groundwater, with  adequate assessment of VOCs released through intermedia transfer, adequate assessment of groundwater direction and contours and adequate evaluation of the potential for sinking of VOCs in the groundwater column to depths greater than those already sampled, and (5) identification of all potential receptors both on and off of the Site.
1. Failure to Characterize Nature and Extent of Metals Contamination in Groundwater and Soil.
The Department contends that the Petitioner failed to identify the location or extent of metals contamination, despite a 100-year Site history of metal-working and multiple existing samples at the time of the Petitioner’s Site acquisition with extremely high concentrations of arsenic, lead, copper, nickel, zinc and other metals.  As the Department points out, the Petitioner’s RAO Outcome Statement appears to assume that all metals were removed when the sludges from the former lagoon areas were taken off-site.  However, the Site history shows multiple discharge points for metal-containing effluent on the Site, including areas near the Main Building, a covered dry well (never sampled for metals), and into the stream on the Site which connects to the Ten Mile River.  See Petitioner’s December 2005 RAO Outcome Statement.
  As to groundwater, this disregard of the Site’s history is reflected in the failure to take even one sample from the pond and wetlands area to the Northeast of the Site, despite the detection of nickel above the Method 1 groundwater standards in groundwater within 500 feet of that resource area.
  See Jablonski Rebuttal, ¶ 24.  This is a clear and explicit violation of the MCP site characterization regulations which specifically require sampling of surface water bodies within 500 feet of exceedences of Method 1 groundwater standards.  See 310 CMR 40.0904(2)(c)(2).  Petitioner did not submit any evidence to explain why no metals assessment in groundwater was conducted, either in documentary or testimonial evidence.  The Petitioner failed to mention this issue in its Post-Hearing Memorandum.  

As to the adequacy of metals contamination assessment in soils, Mr. Talkington dismissed the need to assess further for metals in soils because out of 28 samples, only 6 samples reflected total metal concentrations exceeding the applicable RCS-1 reportable concentrations.  See Talkington Direct, ¶ 12.  However, neither Mr. Talkington nor the RAO Outcome Statement ever explained why 28 samples were adequate to delineate the vertical and horizontal extent of metals contamination from the multiple sources of metals releases at this Site.  This is a critical omission.  As argued in the Petitioner’s closing brief, there is indeed no specified number of samples required by the MCP for any given site; however, there is a performance standard articulated in the MCP that the “appropriate type and amount of information required to complete a Risk Characterization” must depend upon the “unique characteristics of a release and/or disposal site.”  See 310 CMR 40.0904(2).  In addition, a person conducted response actions at a site must also use the “level of diligence reasonably necessary to obtain the quantity and quality of information adequate to assess a site….”  310 CMR 40.0191.  Neither the Petitioner’s RAO Outcome Statement nor Mr. Talkington’s testimony explains in any satisfactory manner why the number of samples was adequate to assess the vertical and horizontal extent of contamination at the Site.
In an attempt to justify that the full extent of metals contamination in the former sludge lagoons was delineated, Mr. Talkington testified at the hearing that samples were taken from three walls of the excavation and at the base showing that all contamination had been removed from the lagoon area.  See Talkington Hearing Testimony.  However, the location and depth of these samples was not contained in the RAO Outcome Statement, making it impossible to assess whether the number and location of the samples established that all metals contamination was removed.
By contrast, the Department submitted detailed expert testimony pointing to the evidence in the Petitioner’s own submittals to demonstrate why metals contamination in soils was not assessed in compliance with the MCP.  First, the Department’s expert, Mr. Jablonski, testified that the prior sampling of metals in soil before the Petitioner’s acquisition of the Site was very limited.  Specifically, in 1998, Dames and Moore sampled only two borings for metals (B-5 and B-7) and they failed to assess for metals in borings B-3 and B-4, which were located on the perimeter of the Main Building where one would have expected metals effluent to be discharged.  See Jablonski Rebuttal, ¶14(a); Dames & Moore Phase I Environmental Site Assessment for the United States Postal Service, March 19, 1999;
 Petitioner’s December 2005 RAO Outcome Statement.
  No soils assessment was done by URS in their 2001 work.  See Jablonski Rebuttal, ¶ 14(b); Summary of Environmental Conditions from URS Corporation to National Spirit, Inc. dated May 18, 2001.
 There is no documentation of any metals soils assessment in the Petitioner’s pre-acquisition sampling.  See Jablonski Rebuttal, ¶ 14(c).
Post-acquisition, the Petitioner did not take any metals samples in soils prior to commencement of its demolition and construction activities through November of 2004 in which it demolished all buildings and excavated the 3500 cubic yard Soil/Peat Stockpile and the Metals Contaminated Sludge/Soils Stockpile.  See Jablonski Rebuttal, ¶ 14(d).  The Petitioner also did not take any confirmatory samples for metals in the excavations for the building foundations.  Id.  While the Petitioner did take confirmatory soils samples in the former sludge Lagoon excavation pit, as noted above, there was no information reported in the RAO Outcome Statement on the depths of the confirmatory samples or the depth and thickness of the sludge layer in the Lagoon.
  Jablonski Rebuttal, ¶ 14(e); see Petitioner’s December 2005 RAO Outcome Statement.
  In these samples, the Petitioner found arsenic above MCP Method 1 S-1 cleanup standards – significant when one considers that there are children now living at this Site and there is no information on the depth of these samples – and significant concentrations of copper and nickel.  See Jablonski Rebuttal, ¶ 14(e); Petitioner’s RAO December 2005 Outcome Statement.
   I conclude that the Department has demonstrated by a preponderance of evidence that the Petitioner did not define the horizontal and vertical extent of metals contamination in either groundwater or soils in the Petitioner’s RAO Outcome Statement in compliance with 310 CMR 40.0904(2).  
2.
Failure to Characterize Nature and Extent of Cyanide and PCBs.  
The Petitioner admits that it disregarded cyanide and PCBs as contaminants of concern at this Site.  The Petitioner argues that it need not have assessed the Site to any extent for these contaminants.  The Department presented its case through documents, mostly the Petitioner’s own reports, that show that there was a 100-year history of jewelry making with uncontrolled effluents containing cyanide,.  There was also a question about PCBs as a contaminant of concern, given the Site history reported in the Petitioner’s own RAO Outcome Statement documenting a history of on-site power generation, a pad-mounted transformer and abandoned 55-gallon drums of dielectric fluid.  See Petitioner’s December 2005 RAO Outcome Statement.
  The Department also submitted the Petitioner’s RAO Outcome Statement as evidence that there is no explanation for the failure to assess for PCBs or cyanide in the report itself.  Id.  

The Petitioner does not succeed in rebutting the Department’s evidence.  The Petitioner failed to submit any testimony or other evidence to justify its decision not to assess the Site for PCBs.  As to cyanide contamination, Mr. Talkington, the LSP, dismissed the need to assess for cyanide on the grounds that no cyanide was detected in groundwater sampling conducted by URS.  Talkington Direct, ¶ 16.  However, as has already been found, the URS data does not comply with the data quality and usability requirements of the MCP.  See 310 CMR 40.0017, 40.0191(2) and 40.1056.  In addition, even if the URS groundwater data were reliable, URS did not assess soils for cyanide, and URS sampled groundwater only from wells that were in the location of the former settling tanks in the Main Building and not in any other source area.  See Summary of Environmental Conditions from URS Corporation to National Spirit, Inc., dated May 18, 2001, contained in the Petitioner’s February 18, 2005 RAM Plan.
  The Petitioner’s own reports show that effluent was also discharged to the stream on Site and later to the sludge Lagoons.  See Petitioner’s December 2005 RAO Outcome Statement.
  The RAO Outcome Statement prepared by FSL provides no explanation for why assessment for cyanide was not done in the stream and the Lagoon areas in soil, sediment and groundwater.
  I conclude that the Department has proved by a preponderance of the evidence that the Petitioner’s RAO Outcome Statement violated 310 CMR 40.0904(2) by failing to assess these Site contaminants of concerns without sufficient justification.
3.
Failure to Characterize the Extent of VOC Contamination in Soils.  
I also conclude that the Petitioner did not adequately assess the nature and extent of VOC contamination in soils at the Site, and this is a matter of particular concern because residences were built on top of soils in significant source areas for VOC contamination, including the former sludge lagoons and disposal areas near the former main building.  The potential for VOC-contaminated vapors to migrate from soils into homes, creating contaminated indoor air exposures, was a known risk at the time of the filing of the RAO Outcome Statement that was never studied by the Petitioner.  I concur with the Department’s emphasis on the serious potential consequences of the Petitioner’s failure to characterize the nature and extent of VOC soil contamination prior to building residences on VOC source areas at the Site.
The Department submitted extensive documentary evidence, primarily from the Petitioner’s own submittals, and extensive testimonial evidence that the Petitioner’s RAO Outcome Statement failed to characterize the full horizontal and vertical extent of VOCs in soil.  First, the Department submitted the Petitioner’s December 2005 RAO Outcome Statement, which shows that there was a 100-year plus history of extensive disposal of VOC-contaminated effluent at numerous discharge points at the Site, including near the Main Building, in the sludge lagoons and in the stream on the Site.  See Petitioner’s December 2005 RAO Outcome Statement.
  The RAO Outcome Statement provides no explanation of the horizontal or vertical extent of VOC contamination in soils, or an explanation as to why the extent of VOCs in soil was not assessed.  
In addition, in very detailed testimony, Mr. Jablonski, the Department’s expert, walks through the existing data reported in the Petitioner’s submittals and shows why it is not adequate to constitute an assessment of the extent of VOC contamination in soils.  As with metal contamination in soils, Mr. Jablonski points out that there were a very limited number of soil samples taken by consultants prior to the Petitioner’s acquisition of the Site.  See Jablonski Rebuttal, ¶14(a); Phase 1 Environmental Site Assessment prepared by Dames & Moore, Inc for United States Postal Service dated March 19, 1999 (“Dames & Moore Report”) (no VOC soils assessment near Main Building source area – only 2 samples on the Site)
 and Petitioner’s December 2005 RAO Outcome Statement.
  There are no soils data in the 2001 URS report.  See Jablonski Rebuttal, ¶ 14(b); Summary of Environmental Conditions from URS Corporation to National Spirit, Inc., dated May 18, 2001.
  There is no documentation of any VOC soils assessment in the Petitioner’ pre-acquisition sampling, other than two samples taken from 0-2 feet at the top of the former Lagoon area.  Since, according to the Petitioner’s own site history in its RAM Plan and RAO Outcome Statement, these Lagoons had been covered with clean fill in the 1980s when they were closed, it is “highly likely that only the [clean] cover fill was sampled” at the depths indicated.  See Jablonski Rebuttal, ¶ 14(c).  

The Department also demonstrated that the Petitioner’s post-acquisition sampling was inadequate to supplement prior data to demonstrate the horizontal and vertical extent of VOC contamination in soils or potential Migration Pathways into homes.  The Petitioner commenced demolition and construction activities in August through November of 2004.  During this time, the Petitioner demolished all buildings, excavated the 3500 cubic yard Soil/Peat Stockpile and commenced excavation of the Metals Contaminated Sludge/Soils Stockpile.  See Jablonski Rebuttal, ¶ 14(d).  The Petitioner did not conduct any baseline soils assessment for VOCs across the site prior to its construction and excavation activities.  After excavation, the Petitioner did not take any confirmatory samples for VOCs in the excavations for the building foundations where residential homes were going to be located.  Id.  While the Petitioner did take confirmatory soils samples in the former sludge Lagoon excavation pit, there was no VOC analysis of these samples, even though this effluent was likely contaminated with VOCs according to the Petitioner’s own Site history.  Jablonski Rebuttal, ¶ 14(e); see Petitioner’s December 2005 RAO Outcome Statement.
  TCE, which is a VOC, was detected in the footprint of the Main Building, in test pit #5 in January 2005, near the location of residential Building No. 6, at concentrations greater than MCP reportable concentrations.  See Jablonski Rebuttal, ¶ 14(f); see Petitioner’s December 2005 RAO Outcome Statement.
  However, this fact was not followed up with any additional assessment.  Id.
The Petitioner’s LSP, Mr. Talkington, dismissed the need to assess soils further because, as he testified, very few soil samples exceeded the applicable RCS-1 reportable concentrations.  See Talkington Direct, ¶ 12.  However, these samples were primarily for metals, not for VOCs.  Neither Mr. Talkington nor Mr. LaGoy ever explained why the samples taken for VOC in soils provided an adequate assessment of the vertical and horizontal extent of VOC soils contamination and the potential Migration Pathways of vapor intrusion into homes at this Site.    Mr. Talkington and Mr. LaGoy are also silent as to why VOC samples were not taken from the stream sediments on-site, despite the historical discharges to the stream of VOC-containing effluent.  The preponderance of evidence shows that the horizontal and vertical extent of VOC contamination in soils was not delineated in the Petitioner’s RAO Outcome Statement.  I conclude that the Department proved by a preponderance of the evidence that the Petitioner’s RAO Outcome Statement was in violation of 310 CMR 40.0904 because it failed to assess the full horizontal and vertical extent of VOC contamination in soils at the Site.

4.
Failure to Characterize Extent of VOC Contamination in Groundwater. 
While the Petitioner did take more samples of VOC contamination in groundwater than for any other contaminants of concern in any other media, I conclude after a review of all the evidence that the Department proved by a preponderance of the evidence that the failures of the Petitioner’s characterizations of VOCs in groundwater are numerous and fundamental.  There is no description in either narrative or visual form of the location or the vertical and horizontal extent of VOC contamination in the groundwater at this Site in the RAO Outcome Statement.  Mr. Talkington dismisses this concern on the part of the Department in his testimony by stating that there were nineteen (19) groundwater samples taken from fourteen (14) monitoring wells between August 1998 and November 2005, and that this is an adequate number of samples for a site of this nature and complexity.  See Talkington Direct, ¶¶ 12-13.  The RAO Outcome Statement itself is silent as to why the number, location and nature of the groundwater samples are adequate to define groundwater contamination at the Site.  Mr. Talkington also does not adequately explain how the groundwater samples define the vertical and horizontal extent of VOC contamination in groundwater from all known sources areas as required by 310 CMR 40.0904.  The Department presented extensive testimonial and documentary evidence (primarily from the Petitioner’s own submittals) that the totality of the 19 samples do not define the nature and extent of VOC groundwater contamination at the Site.  See Jablonski Rebuttal Testimony, ¶¶ 13(a) to 13(j) (noting in particular that 6 of the 19 claimed groundwater samples are not included in the RAO Outcome Statement and the 2 URS groundwater results were not reliable under MCP data usability standards).
(a)
No Assessment of All Source Areas.  
First, the Petitioner presented an inadequate discussion of VOC groundwater source areas in its RAO Outcome Statement.  That document contains only a discussion of containers, such as tanks, drums and barrels, which were removed from the Site, and concludes that those containers no longer pose any risk of ongoing release of contamination.  See Petitioner’s December 2005 RAO Outcome Statement.
  Such discussion is echoed by Mr. Talkington in his testimony.  See Talkington Direct, ¶ 15.  While this is true, this analysis completely ignores the potential for areas of past discharges into soils, lagoons, groundwater and sediment to result in increases of contamination to other areas through migration of contaminants through these media or through inter-media transfer of contamination.  The MCP specifically requires that all such sources be controlled:
A Class A or Class B Response Action Outcome shall not be achieved unless and until each source of oil and/or hazardous material which is resulting or is likely to result in an increase in concentrations of oil and/or hazardous material in an environmental medium, either as a consequence of a direct discharge or through intermedia transfer of oil and/or hazardous material, is eliminated or controlled.

310 CMR 40.1003(5) [MCP as of June 27, 2003] (Such regulation goes on to identify potential sources as including “contaminated fill, soil, sediment and waste deposits,” among other sources).  Groundwater can also be a continuing source of contamination.

The Petitioner did not adequately define the vertical and horizontal extent of VOC groundwater contamination at all known source areas.  For example, the potential source area for VOC contamination in groundwater in the Lagoon Area was not defined in either vertical or horizontal extent.  Prior to Site acquisition by the Petitioner, there were no groundwater samples taken for VOCs in the Lagoon area of the Site.  During site acquisition investigations in June of 2004, the Petitioner took only one groundwater sample from the Lagoon area from MW-7, which showed a detection of vinyl chloride well above the GW-2 reportable concentrations, and this was further confirmed by samples from 2 wells in this same area, FSL-1 and FSL-2 after Site acquisition.  Petitioner’s December 2005 RAO Outcome Statement.
  However, there was no further investigation of the vertical and horizontal extent of VOC contamination in the Lagoon area.  This omission is inexplicable given the known discharge of VOC-contaminated effluent into the sludge Lagoons for many decades, as documented in the Petitioner’s own RAO Outcome Statement.  See Jablonski Rebuttal Testimony, ¶ 13(a); and Petitioner’s December 2005 RAO Outcome Statement.
  

There was also a detection of vinyl chloride in PR-3 at a level above the Method 1 cleanup standards.  See Petitioner’s December 2005 RAO Outcome Statement.
  PR-3 was southwest of the Lagoon area, and PR-3 appears to be downgradient according to the conclusions of the RAO Outcome Statement.  See Petitioner’s RAO Outcome Statement.
  Mr. Talkington testified that PR-3 was a well installed and sampled in December of 2005 just prior to the filing of the RAO Outcome Statement.  See Talkington Direct, ¶ 18.  The level of vinyl chloride detected in PR-3 exceeded the levels detected at the Lagoon source area in FSL-1 and FSL-2, which would seem to indicate that the most concentrated VOC area from the Lagoon had migrated towards the boundary of the Site.  Neither the RAO Outcome Statement, nor the LSP explain why further investigations were not conducted, given this data showing potential migration from the Lagoon area. See Jablonski Rebuttal Testimony, ¶ 17(d) (Raising question of whether PR-3 could demonstrate presence of plume downgradient from Lagoon Area or evidence of multi-directional groundwater flow from Main Building).  
(b) Failure to Characterize Full Vertical Extent of VOC contamination in Groundwater at Depth.  
The Petitioner’s RAO Outcome Statement and Mr. Talkington also failed to address why no groundwater samples were taken at depth, despite admitted presence of dense VOC contaminants that are known to sink in groundwater, evidence of increasing VOC concentrations in relation to depth, and the admitted presence of a shallow bedrock aquifer on the Site.  Mr. Talkington opined that there could be no VOC contamination migrating off of the Site given the relatively low levels of VOCs detected in PR-3.  See Talkington Hearing Testimony.  However, Mr. Talkington also admitted that VOCs are dense and do sink in the groundwater column.  Id.  The presence of a shallow bedrock aquifer was documented as early as 1999 in the Dames & Moore Report and was reported in the Petitioner’s RAO Outcome Statement.  See Dames & Moore Report.
  In particular, the Department testified to the failure of the Petitioner to take groundwater samples at depth in the areas of its soil borings NA-2 and NA-3 where VOC screening on November 19, 2004 indicated more elevated headspace readings at the deeper portions of the 0-24 foot screening area.  See Jablonski Direct, ¶ 12; Petitioner’s February 18, 2005 RAM Plan.
   Yet, not even one well was installed in the shallow bedrock aquifer and very few VOC samples were taken at depth.  See Petitioner’s December 2005 RAO Outcome Statement.
  In addition, according to Mr. Talkington and the RAO Outcome Statement, groundwater flow was to the southwest, yet PR-3 was directly south of the Main Building source area, not southwest of that area.  Id. at Figure 13 and see Talkington Hearing Testimony.  Even had PR-3 been a deep well, it was not placed in the direction of groundwater migration.  Therefore, there is no support for Mr. Talkington’s contention that no samples at depth were required to define the vertical extent of VOC contamination in groundwater.   

(c)
Failure to Adequately Characterize Groundwater Flow Direction.  
Expert witnesses for both parties, including Mr. Talkington, agreed that establishing the direction of groundwater flow is a crucial part of characterizing the extent of contamination in groundwater.  See Talkington Hearing Testimony; Jablonski Hearing Testimony and Locke Direct Testimony, ¶ 11.  This makes sense because it would be impossible to define the vertical extent of contamination moving in groundwater if one did not understand in which direction the groundwater was moving.  There were some data taken from various wells during the span of time between 1998 and 2005 when various consultants took groundwater samples at the Site.  Elevation readings were not taken for all wells at the Site, including the last few, PR-1 through PR-3, which were installed by the Petitioner just before filing the RAO Outcome Statement.  In addition, there is no data usability evaluation in the RAO Outcome Statement as to the reliability of the past well elevation readings.  It was apparently from this variety of data that Figure 13 was prepared by Mr. LeBow indicating a general direction of groundwater flow to the Southwest at the Site by a large arrow on the figure.  See Petitioner’s December 2005 RAO Outcome Statement.
  Despite Mr. Talkington’s agreement to the “critical” importance of a scientifically valid groundwater flow analysis, he maintained that the basis for indication of a southwest flow of groundwater at the entire Site was justified and adequately supported.  See Talkington Hearing Testimony.  

However, the Petitioner’s own submittals belie its expressed confidence in the groundwater elevation analysis.  The Petitioner admits in its own RAO Outcome Statement that “[a]n elevation survey was not conducted and the depths recorded were for sampling purposes only.”  See RAO Outcome Statement, Hearing Ex. 16, Department’s Motion Ex. 12, p. 19.
  The Petitioner includes in its own filings the Dames & Moore Report, Hearing Ex. 1, Department Motion Ex. 1, which Mr. Talkington testified was his main basis for agreeing with the RAO Figure 13 conclusion of a southwest groundwater flow direction.  See Talkington Hearing Testimony.  However, although the Dames & Moore Report identifies a regional groundwater flow direction to the southwest, Dames & Moore concluded from its groundwater sampling information that shallow groundwater at the Site was flowing from East to West – entirely the opposite direction from regional flow.
  In addition, Dames & Moore identified a depression and a small pond located in the northeast corner of the Site and suggested that some groundwater flow in this area could be northeasterly.
  While most groundwater flow on the Site may very well have been to the southwest, the absence of a scientifically valid and complete groundwater elevation and directional analysis is a fundamental flaw in the Petitioner’s Site characterization of the extent of VOC groundwater contamination.
(d)
Failure to Characterize All Migration Pathways to Known Receptors.  
The Department alleges that the Petitioner also failed to characterize all migration pathways, as required by 310 CMR 40.0904(2), to the many known and very sensitive receptors at and near this Site.  The Department argues that this is one of the most troubling aspects of the Petitioner’s RAO Outcome Statement.  The Petitioner took a Site with a lengthy history of dumping of extremely toxic metals and hazardous materials (e.g., arsenic, lead, cyanide) and known carcinogenic VOCs (e.g., TCE, vinyl chloride), see RAO Outcome Statement,
 and converted the Site to residential use, exposing residents and their children to these contaminants without any analysis of significant migration pathways to these residents.  
Prior to filing the RAO Outcome Statement, the Petitioner conducted no analysis of soil vapors or indoor air in completed residences to assess whether VOC-contaminated vapors from soil or groundwater could expose residents to unsafe levels of VOCs.  The Petitioner failed to conduct such indoor air contamination assessment despite the Petitioner’s construction of residential buildings on the footprint of known significant VOC disposal areas, including the former main building and sludge lagoons.  The Department notified the Petitioner of the need to characterize this indoor air migration pathway in early 2005.  See April 1, 2005 Memorandum from Mark Jablonski to Ray Talkington.
  The Petitioner could have assessed this pathway well before its submittal of its December 2005 RAO Outcome Statement.  The Petitioner acknowledged the Department’s concern by incorporating a commitment to assess the indoor air migration pathway in its RAM Plan.  See April 7, 2005 RAM Plan Addendum.
  However, the Petitioner never completed this assessment.  
In addition to the Petitioner’s failure to characterize the indoor air migration pathway for VOCs, the Petitioner also failed to assess numerous other migration pathways.  As discussed above, the Petitioner failed to assess the migration pathways for metals and VOCs in groundwater to surface water and wetlands, despite detection of metals in groundwater above applicable GW-2 standards within 500 feet of a surface water body and despite known discharges of VOCs and metals in an area that could have had groundwater flow to the northeast per the Dames & Moore Report.  The inadequacy of the Petitioner’s assessment and the Department’s concerns were validated by post-RAO sampling which showed chlorobenzene in excess of the GW-2 standard in MW-D a new groundwater well at the Northeastern boundary of the Site near the pond and wetlands area of concern.  See Jablonski Rebuttal, ¶ 15(a).  
As noted above, the Petitioner failed to assess potential migration of VOC contaminants from the former main building source area off of the Site to downgradient residential receptors and to the Ten Mile River.  The Petitioner admits that it did not install any wells to the southwest of the former main building source area.  See Talkington Hearing Testimony.  Mr. Talkington, in his testimony, justified the lack of off-site sampling based upon his conclusion that detection of vinyl chloride at 2.6 ppb in PR-3 just at the southern border of the Site was only just above the applicable GW-2 standard of 2.0 ppb and that VOC contaminants would have dissipated before reaching downgradient receptors off of the Site.  See Talkington Direct, ¶ 18 and Talkington Hearing Testimony.  However, this opinion, as shown above, was without adequate foundation.  None of the wells assessed the full potential depth of VOC contamination.  In addition, PR-3 was not southwest of the Main Building VOC source area and, therefore, could not have accurately tracked contaminant flow from that source area.  See Talkington Direct, ¶ 18; Jablonski Hearing Testimony.  
The Department’s concerns were validated by post-RAO sampling in the groundwater that is directly southwest of the Main Building VOC source area.  This sampling showed VOC contamination at more than 10,000 times the levels measured at PR-3 had migrated to the southwestern border of the Site.  On January 11, 2007, in MW-A, a well located southwest of the Main Building area, 36,000 ppb of TCE was detected, exceeding the applicable GW-3 standard of 5,000 ppb.  See Jablonski Rebuttal, ¶ 15(b); Hearing Ex. 26, Table 5.  This level was confirmed in subsequent rounds of groundwater sampling on November 27, 2007 (42,000 ppb) and February 14, 2008 (85,000 ppb).  See Jablonski Rebuttal, ¶ 15(b); Immediate Response Action (IRA) Status Report and IRA Plan Modification No. 2, prepared by Geosphere Environmental Management, Inc., dated May 8, 2008.
  MW-A is also only several hundred feet from the Ten Mile River.  See Immediate Response Action Plan prepared by Geosphere Environmental Management, Inc., dated November 30, 2006; and Department’s Motion Ex. 16 and Imminent Hazard Evaluation and Immediate Response Action Status Report prepared by Geosphere Environmental Management, Inc., dated April 10, 2007.
   
In conclusion, I also make note of the testimony of Paul W. Locke.
  Mr. Locke, whom I find to be a highly qualified expert witness on this topic, supported Mr. Jablonski’s evaluation of the inadequacy of the Petitioner’s site characterization.  In particular, Mr. Locke noted the absence of sampling for potential indoor air migration into residential homes and opined that post-RAO sampling confirms the existence of a continuing source of VOC contamination on the Site.  See Locke Direct, ¶ 7.  This continuing source means that it was an MCP violation for the Petitioner to have filed a final cleanup opinion in the form of an RAO Outcome Statement.  Id.  Mr. Locke also noted the high levels of VOCs in MW-A indicated that VOC contamination likely had migrated off of the Site, and that the Petitioner’s filing of a RAO Outcome Statement without evaluating this off-Site migration pathway is also not in compliance with MCP standards.  Locke Direct, ¶ 11.  Neither Mr. Talkington nor Mr. Peter LaGoy, the Petitioner’s risk assessor, had any rebuttal to the evidence of indoor air contamination and off-site VOC migration, other than to admit that “data gaps” had been identified, see Talkington Direct, ¶ 19 and LaGoy Direct, ¶ 14, and that perhaps “unique site features” (presumably the peat layer) may have retained VOCs and be acting as an ongoing source.  See LaGoy Direct, ¶ 16.  This testimony amounts to admission that the indoor air and off-site migration pathways were not adequately assessed.
  It was the Petitioner’s duty, and the duty of the Petitioner’s LSP and risk assessor, to adequately assess the Site, including its “unique characteristics,” see 310 CMR 40.0904(2), in compliance with MCP performance standards and regulatory requirements.  
I conclude that the Department proved by a preponderance of the evidence -- in fact, by an overwhelming weight of the evidence -- that the Petitioner failed to characterize the contamination and risks at this Site in compliance with the MCP.  Therefore, I recommend that a Final Decision enter in favor of the Department as to liability on this violation.  This was also a violation for which an administrative penalty could be assessed because the preponderance of the evidence showed that it was willful and not the result of error and resulted in significant risk to on-site residential populations from contaminated vapors, on-site workers from exposure to hazardous materials without required protections, on-site wetlands from uncontrolled migration of contaminants and to off-site receptors from uncontrolled migration of contaminants.  See 310 CMR 5.10(c) and 5.10(d).  The appropriate penalty calculation for this violation will be addressed in Part V below.
E.
Alleged Violation 11.
  Failure of Petitioner’s RAO Submittal to Identify 
Exposure Point Concentrations [310 CMR 40.0926]

The MCP makes an adequate site characterization a prerequisite to identification of Exposure Point Concentrations.
  See, e.g., 310 CMR 40.0924(1) [MCP as of June 27, 2003] (“All potential Exposure Points shall be identified and described in the documentation of the Risk Characterization after considering the site and receptor information described in 310 CMR 40.0904 through 40.0923 and 310 CMR 40.0925(1).” [MCP as of June 27, 2003] (“For each identified receptor at each Exposure Point, the documentation of the Risk Characterization shall identify and describe all probable Exposure Pathways, based upon the media contaminated and the Site Activities and Uses”).  Because the Petitioner’s site characterization failed to meet MCP standards, it is impossible that the Petitioner’s identification of Exposure Point Concentrations could be in compliance with the MCP.  See 310 CMR 40.0924(1); Locke Direct, ¶ 19.  Mr. Locke clarified that the primary basis for his opinion that the Petitioner’s Exposure Point Concentration analysis was noncompliant was that the Petitioner’s risk characterization was also noncompliant.  See Locke Hearing Testimony.
Therefore, I conclude that the Department proved by a preponderance of the evidence that the Petitioner’s RAO Outcome Statement is in noncompliance with 310 CMR 40.0926, and I recommend that the Commissioner enter a Final Decision in favor of the Department as to liability for this violation.  This was also a violation for which an administrative penalty could be assessed because the preponderance of the evidence that it was willful and not the result of error and resulted in significant risk to on-site residential populations from contaminated vapors, on-site workers from exposure to hazardous materials without required protections, on-site wetlands from uncontrolled migration of contaminants and to off-site receptors from uncontrolled migration of contaminants.  See 310 CMR 5.10(c) and 5.10(d).  The appropriate penalty calculation for this violation will be addressed in Part V below.
  
F.
Alleged Violation 12.
  Failure of Petitioner’s RAO Submittal to Meet 
MCP Performance Standards For Response Action Outcomes
[310 CMR 40.1004(1)]


The Department also alleged that the Petitioner failed to meet the MCP’s general performance standards for RAO Outcome Statements, which standards are articulated in 310 CMR 40.1004(1).
  Given the findings and conclusions of this Decision in Section II.D above, there is no question that the Petitioner’s RAO Outcome Statement submittal failed to meet the general performance standard for risk characterizations of 310 CMR 40.1004(1)(a).  The Petitioner’s risk characterization was grossly deficient, and the scope, detail and level of effort therein failed to meet the standard as that effort necessary to characterize the risks at the Site.  In violation of 310 CMR 40.1004(1)(c), the Petitioner’s risk characterization was also not at all commensurate with the nature and extent of the releases and threats of releases at this highly complex Site with multiple and very toxic hazardous materials, numerous migration pathways and highly sensitive receptors.  Mr. Jablonski testified that in his extensive experience with waste sites, including the conduct of nearly 1000 audits during 16 years with the Department, he has only audited approximately 20-30 sites of similar complexity.  See Jablonski Hearing Testimony.  Of these complex sites, Mr. Jablonski has only encountered two RAOs which were so grossly deficient as to require complete rejection.  Id.  I conclude that the Department proved by a preponderance of the evidence that the Petitioner’s RAO Outcome Statement failed to meet the performance standards of 310 CMR 40.1004(1).  See Jablonski Rebuttal, ¶¶ 22-25 Locke Direct ¶¶ 20-23.  
I recommend that a Final Decision enter in favor of the Department as to liability for this violation.  This was also a violation for which an administrative penalty could be assessed because the preponderance of the evidence showed that it was willful and not the result of error and resulted in significant risk to on-site residential populations from contaminated vapors, on-site workers from exposure to hazardous materials without required protections, on-site wetlands from uncontrolled migration of contaminants and to off-site receptors from uncontrolled migration of contaminants.  See 310 CMR 5.10(c) and 5.10(d).  The appropriate penalty will be resolved in Part V below.
G.
Alleged Violation 13.
  Failure of Petitioner’s RAO Submittal to 
Meet Response Action Performance Standards (RAPS) 
[310 CMR 40.0191]

The MCP also imposes a general performance standard for all response actions, which includes the completion of RAO Outcome Statements.  That performance standard is called the Response Action Performance Standard (“RAPS”) and is codified as follows:
1)   The Response Action Performance Standard (RAPS) is the level of diligence reasonably necessary to obtain the quantity and quality of information adequate to assess a site and evaluate remedial action alternatives, and to design and implement specific remedial actions  at a disposal site to achieve a level of No Significant Risk for any foreseeable period of time and, where feasible, to reduce to the extent possible the level of oil and/or hazardous materials in the environment to background levels.

(2)    RAPS shall be employed during the performance of all response actions conducted pursuant to 310 CMR 40.0000, and shall include, without limitation, the following: 

(a)   consideration of relevant policies and guidelines issued by the Department and EPA;

(b)   use of accurate and up-to-date methods, standards and practices, equipment and technologies which are appropriate, available and generally accepted by the professional and trade communities conducting response actions in accordance with M.G.L. c. 21E and 310 CMR 40.0000 under similar circumstances; and

(c)   investigative practices which are scientifically defensible, and of a level of precision and accuracy commensurate with the intended use of the results of such investigations
310 CMR 40.0191 [MCP as of June 27, 2003].  RAPS imposes a duty upon persons conducting response actions at any site subject to MCP jurisdiction to conduct those response actions in a reasonably diligent and responsible manner so as to ensure that response actions conducted will be of a level of quality sufficient to protect public health, safety, welfare and the environment.  

The numerous factual findings and violations found throughout this Decision demonstrate that the Petitioner failed to conform to the RAPS standard in a very significant way.  In particular, given the extensive Site history of voluminous disposal of hazardous materials and the known locations of VOC source areas and locations of sludge lagoons, the Petitioner’s failure to conduct a basic assessment of the location and extent of hazardous materials in the subsurface prior to excavation of over 3,500 cubic yards of contaminated soil and over 200 cubic yards of contaminated sludge is a very serious violation of this RAPS standard.  See Findings and Conclusions in Section II.C above.  By excavating and stockpiling these contaminated materials on the Site without LSP supervision and basic protections such as stockpile liners and covers, the Petitioner created, at a minimum, threats of new releases to the environment and risks to the on-site workers conducting the excavations.  This violates the RAPS requirements that the response actions be protective of public health and the environment.  See 310 CMR 40.0191(3).
    
The Petitioner’s failure to assess the full extent of VOC contamination in soils and groundwater prior to building and selling residential homes also resulted in the risk of exposure of residents to VOC contamination in the indoor air of their homes, another serious violation of RAPS that created risk to public health.  See 310 CMR 40.0191(3) and Findings and Conclusions in Section III.C above.  This is particularly troubling given the intense level of oversight and compliance assistance provided by the Department.  The Department clearly informed the Petitioner of the seriousness of the potential indoor air exposure risk and of the type of assessment needed to avert any exposures.  See, e.g., Hearing Ex. 9, 11 and 12.  In post-RAO sampling, Mr. Locke testified that there were detections of VOCs at elevated levels in the subsurface near occupied residential buildings that presented a potential risk to residents and that indicated “the presence of a continuing source of Volatile Organic Compounds (“VOCs”) on-site.”  See Locke Direct Testimony, ¶ 9 (concentrations of trichloroethene at 1010 µg/m3 and 11,200 µg/m3 under slabs of Buildings 4 and 6, respectively) and see Table of post-RAO subsurface soil gas results in Hearing Ex. 24.  These post-RAO sampling results confirm that the Petitioner failed to exercise RAPs, the “level of diligence reasonably necessary to obtain the quantity and quality of information adequate to assess a site,” with respect to potential contaminated soil vapor migration pathways into the residential buildings on the Site.
The Petitioner also relied in large part upon old data for which laboratory reports, boring logs and other essential records to support data usability were unavailable.  See Findings and Conclusions in Section III.D above.  Therefore, the Petitioner’s assessment was based upon information that was not “scientifically defensible, and of a level of precision and accuracy commensurate with the intended use of the results,” namely the abatement of risks to very sensitive residential populations on and near the Site as well as on-site and downgradient wetlands and surface water bodies.  See 310 CMR 40.0191(2)(c). 
Similarly, the Petitioner’s decision to dispose of hazardous materials without even an MCP Bill of Lading that the Petitioner had judged in its own RAM Plan as warranting disposal under a Uniform Hazardous Waste process was also scientifically indefensible.  See Findings and Conclusions in Section II.E above.  The decision to commit to the Uniform Hazardous Waste disposal process carries with it an implicit judgment by the environmental professionals at the Site that greater precautions in the transport and disposal of these materials was warranted.  The Petitioner apparently disregarded these judgments.
Finally, the Petitioner’s fundamental omissions in its risk characterization in which it failed to delineate the horizontal and vertical extent of all contaminants of concern in all media also violated RAPS.  See 310 CMR 40.0191 and Findings and Conclusions in Section III.D above.  The Petitioner did not exercise a “level of diligence reasonably necessary to obtain the quantity and quality of information adequate to assess a site” of the complexity in terms of numbers of contaminants of concern, toxicity of contaminants of concern, numbers of source areas, numbers and variety of potential migration pathways and the sensitivity of the receptors, e.g., the residential populations who would potentially be exposed to indoor air or surface contamination.  Id.
Therefore, I conclude that the Department proved by a preponderance of the evidence that the Petitioner’s RAO Outcome Statement failed to meet the RAPs performance standard as required in 310 CMR 40.0191, and I recommend that a Final Decision enter in favor of the Department as liability for this violation.  This was also a violation for which an administrative penalty could be assessed because the preponderance of the evidence showed that it was willful and not the result of error and resulted in significant risk to on-site residential populations from contaminated vapors, to on-site workers from exposure to hazardous materials without required protections, to on-site wetlands and off-site receptors from uncontrolled migration of contaminants.  See 310 CMR 5.10(c) and 5.10(d).  The appropriate penalty calculation will be addressed in Part V below.
H.
Alleged Violation 14.
  Failure to Tier Classify the Site After Receipt
 of Notice of Noncompliance Dated April 13, 2006
 [310 CMR 40.0501(3)]

The Department has sought a substantial multiple day penalty of $192,660 for the Petitioner’s failure to submit a valid Tier Classification Submittal in response to the Department’s NON/NAOF.  In the NON/NOAF, the Department declared the Petitioner’s RAO Outcome Statement “not valid” and directed the Petitioner to either file a RAO Outcome Statement in compliance with the MCP or a Tier Classification Submittal by May 13, 2006.  In doing so, the Department used the term “invalid” as a way of rejecting the RAO Outcome Statement.  The Department bases its authority to request a Tier Classification Submittal upon the provisions of the MCP, specifically, 310 CMR 40.0501(3), which requires the owner of a site, among others, to submit a Tier Classification Submittal within one year of notification of releases at a site unless a RAO Outcome Statement has been filed.  See, 310 CMR 40.0501(4).  The Department also relied upon 310 CMR 40.1003(2) which requires that a RAO Outcome Statement and the response actions necessary to complete such statement to be completed in compliance with all MCP requirements.  The Department contends that because it rejected the Petitioner’s RAO Outcome Statement, the Petitioner was obligated to file either a compliant RAO Outcome Statement or a Tier Classification Submittal. 

The Petitioner, on the other hand, vigorously disputed the Department’s authority to declare an RAO Outcome Statement invalid.  The Petitioner contended at length in its brief that the Department was never expressly given the authority to invalidate RAOs, but can only require the Petitioner to prepare and submit an audit follow-up plan as specifically set forth in the MCP Audit regulations.  The Petitioner also argues that when the Legislature approved the privatization of the MCP program that it intended to bar the Department from rejecting RAO Outcome Statements, the quality of which was within the province of the LSP hired by the private party conducting response actions. However, the Petitioner does not dispute that it did not file either a Tier Classification Submittal or a new RAO Outcome Statement by the deadline required or at any time thereafter.  

First, it is important to resolve the question of whether a Tier Classification Submittal would be required in the event that a previously submitted RAO Outcome Statement was legitimately rejected by the Department.  On that question, I rely upon traditional rules of construction to interpret the regulatory requirements in the context of the entire MCP assessment, cleanup and enforcement scheme.   See Warcewicz v. Dept. of Env’l Protection, 410 Mass. 548 (1991), citing Hellman v. Board of Registration in Medicine, 404 Mass. 800, 803 (1989) (“We interpret a regulation in the same manner as a statute, and according to traditional rules of construction.”).  Where language is unclear, the regulation should be construed with regard to the “objects sought to be obtained and the general structure of the ordinance as a whole.” Haynes v. Grasso, 353 Mass. 731, 734 (1968).  The MCP Tier Classification regulations at 310 CMR 40.0501 provide as follows:

(3)   Except as provided in 310 CMR 40.0501(4), all sites for which the Department receives notification of a release or threat of release of oil and/or hazardous material pursuant to 310 CMR 40.0300 on or after October 1, 1993, or has discovered or discovers that a release or threat of release of oil and/or hazardous material has occurred, shall be classified by RPs, PRPs or Other Persons as either a Tier I or Tier II disposal site in accordance with 310 CMR 40.0500. An RP, PRP or Other Person shall submit a Tier Classification Submittal and, if applicable, a Tier I Permit application to the Department by the following deadlines:

(a)   within one year of the earliest date computed in accordance with 310 CMR 40.0404(3);…

(4)   Notwithstanding any provision of 310 CMR 40.0501(3)  to the contrary, an RP, PRP or Other Person conducting response actions at a disposal site shall not be required to submit a Tier Classification Submittal, and, if applicable, a Tier I Permit Application, if such RP, PRP or Other Person submits either a Response Action Outcome Statement pursuant to 310 CMR 40.1000 or a Downgradient Property Status Submittal pursuant to 310 CMR 40.0180 to the Department within one year of the earliest date computed in accordance with 310 CMR 40.0404(3).

310 CMR 40.0501(3) & (4) [MCP as of June 27, 2003] [emphasis added].  Persons conducting response actions can only escape the requirement to file a Tier Classification submittal if they are able to close out the necessary response actions at a site, primarily through the procedure of filing an RAO Outcome Statement, in which an LSP opines that contaminant levels have been addressed in a way that reduces risk to people and the environment to an acceptable level. 

The Department argues that, even thought 310 CMR 40.0501(4) states that a person does not have to file a Tier Classification Submittal if it files an RAO Outcome Statement within one year of notification, this requirement cannot be read to mean the Tier Classification requirement is waived if the RAO Outcome Statement is rejected as noncompliance with the MCP.  Considering the entire structure of the MCP regulations, I agree with the Department’s interpretation of the MCP’s Tier Classification regulations at 310 CMR 40.0500.  Once a party has filed a Tier Classification, the MCP regulations set up a process with a set of deadlines for completion of all necessary assessment and remediation of oil and hazardous materials releases under strict deadlines for each phase of work.  See 310 CMR 40.0800 [Deadlines for MCP phased work].  The MCP is designed to ensure that all Sites are forced to enter into the phased assessment and remedial process if they cannot be remediated to sufficiently safe conditions within one year from the date of notification of releases of oil and hazardous materials.  See 310 CMR 40.0500.  For more complex or extensive releases, the Department made the policy decision to establish the Tier Classification system in 310 CMR 40.0500 and require a phased assessment and remediation of sites by specified deadlines under 310 CMR 40.0800.  The Tier Classification Submittal also carries with it the obligation to pay greater fees which fund Department audit and oversight for these more complex release conditions.  
If one interprets the regulations to mean that a person filing a noncompliant RAO Outcome Statement does not have to submit a Tier Classification at any time if the Department properly rejects that submittal, then that party could deliberately submit a deficient RAO Outcome Statement and escape the one-year Tier Classification Submittal deadline.  This would also mean that the party could escape all subsequent MCP deadlines for completing assessment and remediation.  That would be an unreasonable result, which I will not recommend.  “A construction…that would lead to an … unreasonable conclusion should not be adopted, where the language is fairly susceptible to a construction that would lead to a logical and sensible result.” Bell v. Treasurer of Cambridge, 310 Mass. at 489.  Therefore, I conclude that the Tier Classification regulations at 310 CMR 40.0500 do require that a person filing a RAO Outcome Submittal must file a new compliant RAO Outcome Statement or a Tier Classification if the RAO submittal is properly rejected by the Department.

The question of whether the Department can reject or “invalidate” an RAO Outcome Statement is a separate question.
  The Department concedes that there is no specific grant of authority to the Department in M.G.L. c. 21E to invalidate or reject submittals.  However, the Department has cited to its broad enforcement and auditing authorities in its authorizing statute, M.G.L. c. 21E to justify its rejection of the Petitioner’s RAO Outcome Statement.  In doing so, the Department is asking me to construe the nature its authorities according to traditional rules of construction in the context of the “objects sought to be obtained and the general structure of the ordinance as a whole.” Haynes v. Grasso, 353 Mass. at 734.  
The Department contends that, even under the privatized MCP program, M.G.L. c. 21E confers broad authority upon the Department to take such actions that are necessary to ensure that response actions at oil and hazardous materials sites are performed by private parties in compliance with the statute and with the MCP.  Specifically, the Department cites to the language of M.G.L. c. 21E which was added in the 1992 amendments which established the privatized program and the Department’s auditing authorities over that privatized program.  First, those amendments require the Department to “establish standards, procedures and deadlines, all of which shall be established in such terms that they can be legally enforced … to ensure that response actions are taken in compliance with this chapter and the [MCP].”  M.G.L. c. 21E, § 3A.  Further, the Department is required to “audit” response actions to “ensure” that such response actions “are performed in compliance with the provisions of this chapter and the [MCP].”  M.G.L. c. 21E, § 3A(o).  
It is relevant to this analysis that the Department has been granted extremely broad regulatory and enforcement authorities by the Legislature to protect public health, safety, welfare and the environment and to ensure compliance with the requirements of M.G.L. c. 21E and the MCP.  None of these broad enforcement and regulatory authorities was curtailed in the 1992 amendments.  See M.G.L. c. 21E, § 4 (Department authorize to “take or arrange for such response actions as it reasonably deems necessary”); § 6 (Department authorized to specify “reasonable requirements” for preventative and protective activities to “counter the effects” of releases); § 8 (Department authorized to enter upon and inspect property); § 9 (Department authorized to issue orders to direct parties to conduct response actions); § 11 (Department authorized to assess penalties and violations of MCP “presumed to constitute irreparable harm to the public health, safety, welfare or the environment”); and § 11A (Department authorized to file civil actions through the Office of Attorney General).  The clear intent of this statutory program was to empower the Department to establish a comprehensive regulatory program and to take all appropriate actions to ensure that response actions are conducted by private parties under the supervision of privately hired LSPs were completed in compliance with the MCP to protect the public and the environment from risks posed by oil and hazardous materials releases.

In order to effectuate a meaningful auditing program in this context, it is logical, reasonable and appropriate for the Department to reject submittals, including RAO Outcome Statements, even if this authority is not specifically set forth in M.G.L. c. 21E.  The Department codified its auditing authorities in the MCP at 310 CMR 40.1100.  In 310 CMR 1140(1), it is made clear that the Department can identify violations of the MCP, set Interim Deadlines for corrective action to be taken with respect to those violations, and issue a Notice of Audit Findings requiring the correction of violations and submission of an Audit Follow-up Plan.  In addition, those regulations also make clear that nothing in the audit regulation limits the Department’s authority to take any necessary enforcement action at the same time or after the conduct of an audit.
  In this case, the Department demonstrated in the record that it utilized a Notice of Noncompliance issued simultaneously with the Notice of Audit Findings to reject the Petitioner’s RAO Outcome Statements and required either the filing of either a Tier Classification Submittal or a compliant RAO Outcome Statement by May 13, 2006.  

As noted above, rules of traditional construction apply to this question of interpreting the Department’s authority under its governing statute, M.G.L. c. 21E.  “[A] statute is to be interpreted ‘according to the intent of the Legislature ascertained from all its words . . . considered in connection with the cause of its enactment.’” Commonwealth v. Boston Edison, 444 Mass. 324, 332 (2005) (quoting Board of Educ. v. Assessor of Worcester, 368 Mass. 511, 513, 333 N.E.2d 450 (1975)). The Massachusetts Supreme Court has explained M.G.L. c. 21e: “G. L. c. 21E was drafted . . . to ensure that costs and damages are borne by the appropriate responsible parties.” Taygeta Corp. v. Varian Assocs., Inc., 436 Mass. 217, 223, (2002).  The current regulatory scheme attempts to achieve this by placing the burden on private persons to move forward under specified deadlines and performance standards with necessary assessment and remediation at sites with minimal government intervention or supervision.  If a person could avoid this responsibility by, essentially, doing shoddy work and submitting a deficient RAO Outcome Statement, this objective would be unattainable.  See Matter of Photofabrication Engineering, Inc., Docket No. DEP-04-1094; File No. PAN-CE-03-3003, Motion Decision (November 3, 2005) (In appeal of penalty assessment for submission of deficient Phase II submittal, acceptance of the Petitioner’s “argument defies common sense. Were I to adopt [Petitioner’s] view, any document entitled Phase II Report, regardless of its content, would satisfy the filing requirement of [the MCP]”).
The authority to reject an RAO Outcome Statement through an audit is necessary to achieve the objectives of the regulatory scheme.  It is difficult to conceive of how the Department could effectively ensure compliance with the MCP, which can be expensive and difficult, without having the authority to reject RAO Outcome Statements and to require the submittal of a compliant RAO Outcome Statement or a Tier Classification Submittal to get a party onto reasonable deadlines to comply.  As a general matter of administrative law, administrative agencies have the authority to take not only those actions that are explicitly authorized by statute, but also any action which is necessarily or reasonably implied by the statutory scheme enacted by the legislature.  An “express grant [of authority] carries with it by implication all incidental authority required for the full and efficient exercise of the power conferred…[T]he Legislature need not enumerate or specify, definitely and precisely, each and every ancillary act that may be involved in the discharge of an official duty.” Town of Holden v. Wachusett Regional School Dist. Committee, 445 Mass. 656, 664 (2005).  Rejection of submittals is a necessary incidental authority to achieve compliance with the MCP in the context of a privatized program in which private parties bear the initial burden of compliance. 
This interpretation is also supported by the language of the MCP regulations in effect at the time the Petitioner filed its RAO Outcome Statement.  The Department cited to two regulations in its NON/NOAF in support of its authority to invalidate the Petitioner’s RAO Outcome Statement: 310 CMR 40.1003(2) and 310 CMR 40.0100(1)(e).  310 CMR 40.1003(2) expressly places a mandatory requirement upon the Petitioner as a person who has submitted an RAO Outcome Statement to ensure that such submittal is in compliance with the applicable requirements and deadlines of the MCP.
  310 CMR 40.0100(1) codifies the grant of broad oversight, audit and enforcement authority that the Legislature conferred upon the Department with respect to releases of oil and hazardous materials.  That regulation provides: 
(1)   The Department is authorized to take or arrange for such response actions as it reasonably deems necessary to respond to releases or threats of release of oil and/or hazardous material.  The Department has final administrative authority and discretion to determine any and all of the following:

(a)   whether a release of oil and/or hazardous material has occurred and/or whether a threat of release or Imminent Hazard exists;

(b)   whether a release or threat of release of oil and/or hazardous material requires a response action; 

(c)   the appropriate extent and nature of a response action consistent with M.G.L. c. 21E and 310 CMR 40.0000; 

(d)   the appropriate level of Department oversight of response actions undertaken by RPs, PRPs and Other Persons; and

(e)    whether a response action, application, Opinion or other submittal is in compliance with M.G.L. c. 21E, 310 CMR 40.0000 and other applicable requirements.

310 CMR 40.0100(1) [June 27, 2003] [emphasis added].  The Department argues that the language of these regulations encompasses the authority to reject submittals made by persons conducting response actions on oil and hazardous materials release sites.  

This interpretation is further bolstered by a clarifying amendment to the MCP regulations that was enacted prior to the issuance of the Department’s NON/NOAF, namely, 310 CMR 40.0007(5) was amended to read:

No provision of 310 CMR 40.0000 shall be construed to limit the Department’s authority to reject or require modification of any submittal required by M.G.L. c. 21E, 310 CMR 40.0000, or any other permit, order, or determination issued thereunder if it determines that the submittal does not meet the requirements of the same.

.

310 CMR 40.0007(5) [MCP Regulations effective April 3, 2006] [emphasis added].  While this amendment may not strictly apply to the Petitioner’s RAO Outcome Statement, which was submitted prior to this amendment, the language of the amendment is informative of the Department’s long-standing interpretation of its authorities under the MCP.  On this subject, the Department submitted substantial evidence in the form of the testimony of Paul W. Locke.  Mr. Locke testified that the Department has consistently interpreted its authorities under the M.G.L. c. 21E statute and the MCP to include the authority to reject submittals, including RAO Outcome Statements.  See Locke Direct, ¶ 28.  In fact, since the implementation of the privatized MCP program and institution of auditing authorities, the Department has rejected 111 RAO Outcome Statements.  Id.  The Department’s exercise of this authority to reject RAO Outcome Statements has been a matter of public record and notice through Department trainings and publications for some years. 
  
The Petitioner argued that the amendment of 310 CMR 40.0007(5) shows that the Department did not have this authority previous to the amendment.  This argument is without merit.  The Department’s audit and enforcement authority derives from statute, M.G.L. c. 21E, not from regulation.  As outlined above, I conclude that the statute confers extremely broad authority to ensure that response actions by private parties at oil and hazardous materials sites are in compliance, including the authority to reject submittals.  A regulatory amendment that clarified the Department’s interpretation of this authority could not change the existence of the statutory authority.  
Alternatively, the Petitioner argues that, even if the Department did have this authority, the Department did not give fair notice of its interpretation of the statute prior to utilizing the authority to reject RAO Outcome Statements.  This argument cannot prevail.  As noted above, the Department submitted evidence that demonstrated that MassDEP published multiple statements about its interpretation of the nature of this authority.  By contrast, none of the materials submitted by the Petitioner contain any information or statement that anyone in the regulated community was at all confused about the scope of the Department’s authority to reject RAO Outcome Statements or other submittals.  The amendment of 310 CMR 40.0007(5) did not constitute a “new” authority or even a “new” interpretation of authority, rather, this regulatory amendment merely clarified the Department’s existing interpretation of its authority with respect to rejection of submittals.
  The Department is here applying a long-standing interpretation of its statutory and regulatory authority to this particular case in a manner that is consistent with its past written policy determinations.
  
 
Therefore, I conclude that the Department supported its authority to reject an RAO Outcome Statement submittal and to require filing of a new compliant RAO submittal or Tier Classification.   I conclude that the Department has proved by a preponderance of the evidence that the Petitioner was liable for noncompliance with the MCP regulations at 310 CMR 40.0500 requiring submission of either a Tier Classification Submittal or a compliant RAO Outcome Statement.  I also conclude that, as a matter of law, the Petitioner’s failure to meet the NON/NOAF deadline of May 13, 2006 for submittal then subjected the Petitioner to assessment of an administrative penalty for each day of noncompliance thereafter.  See M.G.L. c. 21A, § 16 and 310 CMR 5.10 (Administrative penalties can be assessed for each day of noncompliance with a deadline set forth in a notice of noncompliance).  

I recommend that a Final Decision enter in favor of the Department as to liability on this violation affirming the basis for assessment of multiple days of administrative penalties was established by a preponderance of the evidence because a prior notice of noncompliance had been issued.  See 310 CMR 5.24.  This was also a violation for which an administrative penalty could be assessed because the preponderance of the evidence showed that it was willful and not the result of error and resulted in significant risk to on-site residential populations from contaminated vapors, on-site workers from exposure to hazardous materials without required protections, on-site wetlands from uncontrolled migration of contaminants and to off-site receptors from uncontrolled migration of contaminants.  See 310 CMR 5.10(c) and 5.10(d).  The exact amount of an appropriate penalty calculation will be addressed in Part V below.

IV.
PETITIONER IS NOT AN ELIGIBLE PERSON AND HAS NO OTHER DEFENSE TO LIABILITY UNDER M.G.L. C. 21E

The Petitioner has argued in its Closing Brief that it is an “eligible person” as that term is defined under M.G.L. c. 21E and is entitled to exemption from liability as an “eligible person” under M.G.L. c. 21E, § 5C.  It is true that this section of the statute does provide an exemption for parties, like the Petitioner, who purchased property that was contaminated by the acts of another prior owner.  An “eligible person” is defined in the statute as:
an owner or operator of a site or a portion thereof from or at which there is or has been a release of oil or hazardous material who: (i) would be liable under this chapter solely pursuant to clause (1) of paragraph (a) of section 5; and (ii) did not cause or contribute to the release of oil or hazardous material from or at the site and did not own or operate the site at the time of the release.

M.G.L. c. 21E, § 2 (Definitions).  However, the Petitioner’s argument is without merit because the Petitioner did not prove that it met all the requirements for exemption as an “eligible person” under M.G.L. c. 21E, § 5C.  Those persons who qualify must also conduct and complete all response actions in full compliance with M.G.L. c. 21E and the MCP.  See M.G.L. c. 21E, § 5C.  The Petitioner has not done so, as demonstrated by the findings and conclusions set forth in this Decision.  In addition, all “eligible persons” must comply with the notice requirements of M.G.L. c. 21E and the MCP.  See M.G.L. c. 21E, § 5C.  The Petitioner has violated these requirements as found herein on undisputed evidence.  Therefore, I conclude that the Petitioner is not entitled to any exemption from liability under the provisions of M.G.L. c. 21E, § 5C.


Despite the fact that the Petitioner did not raise and argue any specific objections or defenses to the Department’s calculation of its assessed penalty or its requested relief, the Petitioner did allude to some matters that warrant a discussion in this Decision.  First, the Petitioner opened its Closing Brief with the statement that the Department has issued an “order it knows the Petitioner … cannot perform and a penalty that it knows the Petitioner[er] cannot pay.”  See Petitioner’s Closing Brief, p. 1.  Petitioner references an April 16, 2008 letter to the Department alleging insufficient resources to proceed with response actions.  A mere allegation of inability to pay does not constitute competent evidence in an adjudicatory proceeding.  Such evidence must include financial statements, tax returns and other competent “kind[s] of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.”  See M.G.L. c. 30A, § 11.  Petitioner submitted no such evidence to substantiate its contention that it has an inability to pay the penalty assessed.  Therefore, the Petitioner has utterly failed to sustain a case on this defense.  

V.
FINDINGS OF FACT AND CONCLUSIONS OF LAW WITH RESPECT TO CALCULATION OF THE ASSESSED PENALTY


The Department submitted substantial evidence to support the validity of its penalty calculations in this matter, in the form of its penalty calculation sheets and the testimony of Cynthia Baran, the Department official who took the lead in preparing the Department’s penalty calculations and completing them in compliance with the oversight of Department management.  See Hearing Ex. 29 (Penalty Calculation Sheets) and Prefiled Direct Testimony of Cynthia Baran (“Baran Direct”).
  The Department proved through a preponderance of evidence that it prepared the penalty calculation in compliance with the requirements of M.G.L. c. 21A, § 16 and 310 CMR 5.00.  Ms. Baran described in meticulous detail in 88 pages of testimony how the Department calculated the penalty for each of the thirteen violations at issue in this appeal.  In particular, Ms. Baran explained how the Department considered all twelve factors set forth in 310 CMR 5.25 for each violation.  The Department made some upward adjustments to the penalty calculations for the gravity of those violations which exposed sensitive receptors to risk of harm from the hazardous materials on the Site as well as risks of new releases of hazardous materials. See Baran Direct, ¶ 10(C); 11(C); 12(C); 13(C); 14(C); 15(C); 16(C); 18(C); 19(C); 20(C) 22(C).   The Department also adjusted some penalty calculations upward for failure to take steps to return to compliance.  See Baran Direct, ¶ 10(E); see also Baran Direct, ¶ 11(E); 12(E); 13(E); 14(E); 15(E); 16(E); 18(E); 19(E); 20(E); 22(E).  In addition, for some violations, the Department calculated an upward adjustment for deterrence.  See Baran Direct, ¶ 10(F); 11(F); 12(F); 16(F); 18(F); 19(F); 20(F).  Finally, the Department added an economic benefit calculation to the penalty for failure to properly operate air emissions control devices.  See Baran Direct, ¶ 13(M).  I note that the Petitioner did not present any argument in its Closing Brief that any specific penalty adjustments were in any way unreasonable, nor did the Petitioner introduce any evidence regarding any of the specifics of the penalty calculation.  After careful review of all of this evidence, I conclude that all adjustments made by the Department in the penalty calculations were reasonable and supported by a preponderance of the evidence as appropriate exercises of the Department’s enforcement discretion.  

The Department also assessed 114 days of penalties for the failure by the Petitioner to submit either a complete Tier Classification Submittal or a fully compliant RAO Outcome Statement as required by the MCP upon invalidation of the Petitioner’s RAO Outcome Statement.  Ms. Baran explained in detail the reasoning of the Department for the assessment of these 114 days of penalty in her testimony.  See Baran Direct, ¶ 22(M).  Ms. Baran testified that between the deadline of May 13, 2006 for compliance as set forth in the Department’s April 13, 2006 NON/NOAF and the June 27, 2007 date of issuance of the Department’s Penalty Assessment Notice that there were 443 days of noncompliance for which an administrative penalty could have been legally assessed per the terms of M.G.L. c. 21A and 310 CMR 5.10.  Id.  Ms. Baran explained that because of the Petitioner’s failure to comply, critical assessment and corrective actions were not going forward at the Site, creating risks to the sensitive receptors on and near the Site.  Id.  Ms. Baran testified that because the Petitioner finally submitted a “RAO Addendum Scope of Work” on September 5, 2006, and, presumably because this evidenced some willingness on the part of the Petitioner to comply, the Department decided to limit the number of days of assessed penalty to the period between May 13, 2006 and September 5, 2006, a period of 114 days.  Id.  Ms. Baran pointed out that the “RAO Addendum Scope of Work” did not constitute either a complete Tier Classification Submittal nor a compliant RAO Outcome Statement; the Department would have been fully justified to assess the full 443 days of penalty.  Id.  However, the Department exercised its enforcement discretion to limit the assessed days of penalty.  The Petitioner raised no objection in its Closing Brief to the justification for the number of days selected by the Department for this violation and introduced no evidence on this subject.  I conclude that the Department had a reasonable justification for its decision to assess 114 days of penalty for this violation, and I conclude that the Department’s final calculation of penalty for violation of 310 CMR 40.0500 is justified as a matter of law. 
The Petitioner claimed in its brief that the penalty was excessive; however, the Petitioner introduced no evidence to demonstrate that any of the penalty calculations were improper or excessive.  A penalty is excessive if it is “grossly disproportional to the gravity of the offense.”  See Matter of Associated Builder Wreckers, Inc., Docket No. 2003-132, PAN-We-03-7005, Final Decision (July 6, 2004).  After careful review of the entire record in this matter, I conclude that the amounts of the penalties for each violation were reasonably proportional to the gravity of the violations.  In fact, in many cases, as noted above, the Department proved multiple violations of a regulation, but the Department calculated and assessed only one instance violation.  See, e.g., Section II.E above.  In addition, although the Department could have assessed 443 days of violation for the Petitioner’s failure to file a compliant RAO Outcome Statement or Tier Classification, the Department moderated its assessment to 114 days of violation.  As supported by the preponderance of evidence, the Petitioner’s failure to submit a Tier Classification Submittal was a serious violation because assessment and cleanup were significantly delayed at a Site where residents were potentially exposed to indoor air contamination and other sensitive receptors were at risk from uncontrolled migration of contaminants.  

In summary, I conclude that the Department complied with all requirements of M.G.L. c. 21A, § 16, and 310 CMR 5.00 in its calculation of the administrative penalty in this matter.  I further conclude that the penalties assessed for each violation were reasonable and not excessive within the parameters of the legal authority accorded to the Department to calculate and assess administrative penalties for violations of its regulations.  I recommend to the Commissioner that she adopt the final calculated assessment of administrative penalty in this matter, which, with the retraction by the Department of Alleged Violation 9, would total $316,487.60.  See Attachment A.
VI.
FINDINGS OF FACT AND CONCLUSIONS OF LAW WITH RESPECT TO REQUESTED RELIEF IN UNILATERAL ADMINISTRATIVE ORDER


The Department has finally requested that the Presiding Officer make a ruling as to whether its requested relief in its UAO was reasonable, namely that, by a date certain, which the Department suggests should be thirty (30) days from the date of issuance of the Final Decision in this matter, that the Petitioner submit either:
1. A complete Tier Classification Submittal prepared in accordance with the MCP, including without limitation 310 CMR 40.0500, together with a detailed Phase II Scope of Work, and, if applicable, a Tier I Permit application, prepared in compliance with the MCP, including without limitation 310 CMR 40.0700; or 

2. A complete Class A RAO Outcome Statement for the Site in full compliance with the MCP, 310 CMR 40.0000.

From a careful review of the complete record in this matter, I conclude that this requested relief is reasonable and consistent with the requirements of M.G.L. c. 21E and the MCP.
VII.
CONCLUSIONS


For all the reasons set forth herein, I recommend that the Commissioner enter a Final Decision in this matter which finds that the Petitioner is liable for Alleged Violations 1-8 and 10-14 as identified herein, and that further the Commissioner enter a Final Decision assessing an administrative penalty of  $316,487.60 for such violations and ordering the following relief, that the Petitioner must submit on the following by that date which is thirty (30) days after the date of the Commissioner’s Final Decision:

1. A complete Tier Classification Submittal prepared in accordance with the MCP, including without limitation 310 CMR 40.0500, together with a detailed Phase II Scope of Work, and, if applicable, a Tier I Permit application, prepared in compliance with the MCP, including without limitation 310 CMR 40.0700; or 

2. A complete Class A RAO Outcome Statement for the Site in full compliance with the MCP, 310 CMR 40.0000.

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
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Laurel A. Mackay 

Presiding Officer
ATTACHMENT A
SUMMARY OF ADMINISTRATIVE PENALTY ASSESSMENTS

	M.G.L. c21E/MCP Violation
	Amount of Penalty



	1 – Failure to Notify M.G.L. c21E, §7; 310 CMR 40.0315(1)


	$                           8,630.00



	2 – Conducting Response Actions Prior to Notification, 310 CMR 40.0404(4)


	                           17,250.00

	3 – Conducting RAM actions without Prior Submission of a Complete RAM Plan, 310 CMR 40.0443(1)


	                           17,250.00

	3 – Failure to Conform to RAM Plan, 310 CMR 40.0443(3)


	                           17,250.00

	4 – Failure to Properly Operate Air Emissions Control Devices, 310 CMR 40.0049(5)


	                           44,957.50*

(includes economic benefit calculation)

	5 – Failure to Conduct Immediate Response Action when Accelerated Response Actions Deemed Necessary, 310 CMR 40.0412


	                             6,957.50

	6—Failure to Store Remediation Waste in Accordance with MCP, 310 CMR 40.0036


	                             1,935.00

	7 – Transport of Remediation Waste without a Bill of Lading, 310 CMR 40.0034(1)


	                             1,788.80

	8 – Failure to Obtain all Necessary Permits, 310 CMR 40.0170(5)


	                          Withdrawn

	9 –Failure to Define Extent of Releases, Deficient Site Characterization, 310 CMR 40.0902


	                              2,580.00

	10 – Noncompliant Calculation of Exposure Point Concentration, 310 CMR 40.0926


	                              1,788.80

	11 – Failure to Meet General Performance Standards for an RAO Outcome Statement, 310 CMR 40.1004


	                              2,580.00

	12 – Failure to Meet Response Action Performance Standards, 310 CMR 40.0191


	                                 860.00

	13 – Failure to Submit a Tier Classification Statement or complete RAO Outcome Statement, 310 CMR 40.0501(3)


	                          192,660.00**

** 114 days of violation

	Total Penalty Assessed

 
	              $          316,487.60


�  See Attachment A hereto for itemization of assessed penalty amounts for each violations.


�  LSPs are subject to separate disciplinary action through their licensing board for failure to comply with their professional duties at MCP sites.  See M.G.L. c. 21A, §§ 19 – 18J and 309 CMR 7.00.





�  This factual background discussion is taken from the Joint Stipulated Statement of Facts dated December 5, 2008;  Petitioner’s February 18, 2005 RAM Plan and the prior site investigation reports and other information appended to that document, which include a March 19, 1999 Phase I Environmental Site Assessment by Dames & Moore, a 2001 ENSTRAAT Phase I Environmental Site Assessment, and a May 18, 2001 Letter Analysis of Environmental Site Conditions by URS in which URS concluded that there were MCP reportable contaminant conditions on the Site, Hearing Ex. 6; Department’s Motion Ex. 3; and Petitioner’s RAO Outcome Statement, Hearing Ex. 16; Department’s Motion Ex. 12.  Because extensive exhibits were submitted with the parties’ Partial Summary Decision Motions and most of these documents were needed for hearing, I asked the parties not to reproduce those exhibits but to compile a Stipulated Index of Hearing Exhibits which would reference the Motion Exhibits as Hearing Exhibits.  I provide both the Hearing Exhibit number and the Motion Exhibit number to facilitate review of the record by the Commissioner and other readers of this Decision.  There is also a cross-referenced Index of Hearing and Motion Exhibits in the record.





�  This brook is a Class B surface water and tributary to the Ten Mile River.  There is also a wetland resource area and pond about 500 feet southwest of the Site.


�  Petitioner’s February 18, 2005 RAM Plan, Hearing Ex. 6, Department’s Motion Ex. 3, pp. 1-7.


�  Hearing Ex. 6, Department’s Motion Ex. 3, pp. 7-14 and attached reports.  


�  Hearing Ex. 16, Department’s Motion Ex. 12, pp. 2-5.  


�  Hearing Ex. 6, Department’s Motion Ex. 3.


�  Hearing Ex. 6, Department’s Motion Ex. 3, p. 11.  


�  Hearing Ex. 6, Department’s Motion Ex. 3, pp. 13-15.  


�  There are three time frames for reporting oil and hazardous material releases in the MCP: (1) 2-hour reporting conditions, typically for a sudden spill of contaminants or other conditions requiring immediate action; (2) 72-hour reporting conditions, typically the failure of a tank or vessel to pass a tightness test; and (3) 120 day reporting conditions, the majority of most oil and hazardous material releases.  The site contamination conditions known to the Petitioner when it took title to the Site fall within the 120-day category for reporting.  See 310 CMR 40.315.


�  Hearing Ex. 6, Hearing Ex. 6, Department’s Motion Ex. 3, Figure 8.  


�  Hearing Ex. 6, Department’s Ex. 3, pp. 16-27, 31; Hearing Ex. 16, Department’s Motion Ex. 12, p. 12 and Hearing Ex. 10, Department’s Motion Ex. 8, p. 2, respectively.


�  Hearing Ex. 6, Department’s Motion Ex. 3, Figures 3, 5 and 8.  


�  Hearing Ex. 6, Department’s Motion Ex. 3, pp. 17-22.   


�  Hearing Ex. 6, Department’s Motion Ex. 3, pp. 17-22.


�  Hearing Ex. 17, Department’s Motion Ex. 14.


�  The NON/NOAF was filed as part of the record of proceedings in this matter.


�  See, e.g., Augat, Inc. v. Liberty Mut. Ins. Co., 410 Mass. 117 (1991) (“The standard of review of a grant of summary judgment is whether, viewing the evidence in the light most favorable to the nonmoving party, all material facts have been established and the moving party is entitled to a judgment as a matter of law.");  Community Nat'l Bank v. Dawes, 369 Mass. 550, 556 (1976) (“An order granting summary judgment will be upheld only if it relies on undisputed material facts, and the moving party is entitled to judgment as a matter of law.”).


�  M.G.L. c. 21E provides at Section 7 in relevant part that “[a]ny owner or operator of a site or vessel, and any person otherwise described in paragraph (a) of section 5, … as soon as he has knowledge of a release or threat of release of oil or hazardous material, shall immediately notify the department thereof.  Such notice shall not be required hereunder for any release which conforms to the terms of a currently valid permit or license issued by the department. … By no later than July first, nineteen hundred and ninety-three, the department shall promulgate in accordance with section two of chapter thirty A, and shall submit to the state secretary for publication in the Massachusetts Register in accordance with sections five and six of chapter thirty A, regulations establishing thresholds below which notification shall not be required by this section, and procedures for giving notification required pursuant to this section. …”  This statutory provision is implemented through regulations at 310 CMR 40.0300 in the MCP.


�  Hearing Ex. 6, Department’s Motion Ex. 3, pp. 8-12.


�  310 CMR 40.0315(1) provides in relevant part:


Except as provided in 40.0317 and 40.0318, persons required to notify under 310 CMR 40.0331 shall notify the Department not more than 120 days after obtaining knowledge that a release meets one or more of the following sets of criteria:


a release to the environment indicated by the measurement of one or more hazardous materials in soil or groundwater in an amount equal to or greater than the applicable Reportable Concentration described in 310 CMR 40.0360 through 40.0369 and listed at 40.1600 [the Massachusetts Oil and Hazardous Material List or MOHML];…


[MCP as of June 27, 2003].  Petitioner has not argued that the exemptions of 40.0317 or 40.0318 apply, and they do not appear to apply from my review of them.  Petitioner also does not dispute that there were releases of hazardous materials on the Site that it knew, as of September 9, 2004, were in an amount greater than or equal to Reportable Concentrations described in 310 CMR 40.0360 through 40.0369 and listed on the MOHML.  Note that, unless otherwise indicated, all citations to the MCP will be to the June 27, 2003 version of that set of regulations, which were the regulations in effect at the time that Petitioner filed its RAO Outcome Statement in December of 2005.


�  The provisions of 310 CMR 40.0333(2) specify the manner in which notification shall be made by requiring that persons “shall notify the Department of a release specified by 30.0315 by submitting a completed Release Notification Form, as described in 40.0371, to the Department office located in the DEP region in which the release occurred.”  [MCP as of June 27, 2003]  Even as to other types of releases for which initial oral notification is allowed, the MCP requires that a written RNF be submitted thereafter.  See 310 CMR 40.0333(1).


�  Reference to calendars from 2004 and 2005 reveal that the date that is 120 days after September 9, 2004 is January 7, 2005, not January 9, 2005 as claimed by the parties.





�   Hearing Ex. 5. Department’s Motion Ex. 5. 


�   See Department’s Motion Reply Exhibit 1.  


�   This would include, but not be limited to, all conditions in the prior environmental reports (Department’s Exhibits 1, pages 38-40, Hearing Ex. 2, Department’s Motion Ex. 2, pp. 3-4 and Hearing Ex. 6, Department’s Motion Ex. 3 (Dames and Moore report, Enstraat report, etc.) and the FSL reports (Department’s Exhibit 3) of which the Petitioner had knowledge, as that term is defined in the MCP as of September 9, 2004.  


�  “Willful” means only that the act was intentional and does not refer to an alleged violator’s motives.  See, e.g., Matter of John's Insulation, Inc., Docket No. 90-149, Final Decision, 2 DEPR 218 (October 5, 1995).  The Department need not show bad faith or malicious intent to violate the law. The phrase "and not the result of error" merely amplifies the term willful, and describes violations that are inadvertent, such as events that are accidental, unforeseeable and beyond the control of the alleged violator. Id.


�  See Petitioner’s December 2005 RAO Outcome Statement, Hearing Ex. 16, Department’s Motion Ex. 12, p. 13.


�  Hearing Ex. 6, Department’s Ex. 3, pp. 16-27, 31; Hearing Ex. 16, Department’s Motion Ex. 12, p. 12 and Hearing Ex. 10, Department’s Motion Ex. 8, p. 2, respectively.


�   Hearing Ex. 8, Department’s Motion Ex. 7, p. 1.  


�   Hearing Ex. 6, Department’s Ex. 3, p. 24, Hearing Ex. 16, Department’s Motion Ex. 12, pp. 12-13.  


�   Hearing Ex. 6, Department’s Ex. 3, p. 24, Hearing Ex. 16, Department’s Motion Ex. 12, pp. 12-13.  


�  These LRAs are also limited to releases involving only 120-day reporting conditions, and, even in the case of soils contaminated with oil only, a person cannot excavate more than 100 cubic yards of material.  See 310 CMR 40.0318(4)(a).  In addition, stockpiled soils must be stored on and covered with an impervious material and otherwise managed in compliance with the MCP.  See 310 CMR 40.0318(6).


�  310 CMR 40.0318(9) provides:


In those cases where volumes of contaminated soil encountered unexpectedly exceed initial estimates and the volumetric excavation limits specified in 310 CMR 40.0318(4), persons required to notify under 310 CMR 30.0331 shall notify the Department of the release at the disposal site within the allowable time period for notification, and the person conducting the Limited Removal Action shall either:


(a)   cease remedial actions; or


(b)  continue removal actions at the disposal site as a Release Abatement Measure, as specified in 310 CMR 40.0443.





�  In addition, the uncovering of buried locations of hazardous materials could also create new releases or a threat of release of these materials into the groundwater due to the exposure of contaminants to the elements, which would also require notification to the Department and the hiring of an LSP to supervise activities at the Site.  Such conditions would also require notification to the Department.  See 310 CMR 40.0312 and 40.0314.


�  As a matter of administrative law, the Department is required to make decisions that are reasonably consistent with its formally promulgated written policy decisions, including written interpretations of governing statutory and regulatory authority.  The Construction Policy is such a policy that has been outstanding for nine years.  The Supreme Judicial Court has consistently upheld the principle that, although administrative agencies have the authority to announce and apply new rules and interpretations in adjudicatory proceedings, see Brookline v. Commissioner of the Dep't of Envtl. Quality Eng'g, 387 Mass. 372, 379 (1982), agencies must make decisions in a manner reasonably consistent with prior written policies and may not retroactively apply new interpretations of statute or regulation.  See, most recently, Biogen IDEC MA Inc. v. Treasurer and Receiver General, Slip Opinion, Docket No. SJC-10344 (July 2, 2009) (Treasurer was prohibited from applying a changed interpretation of statutory language through administrative enforcement proceedings where a prior and different written policy existed and the new written policy was promulgated during the pendency of the administrative proceedings). 


�  Hearing Ex. 6, Department’s Motion Ex. 3.  


�  Hearing Ex. 6, Department’s Motion Ex. 3, Figures 4, 5, 6, 7 and 8.  


�  Hearing Ex. 6, Department’s Motion Ex. 3, Phase I Investigation by Dames and Moore, p. 2, and Enstraat Phase I Investigation, pp. 2, 9 and Figure 2 map indicating location of the former sludge lagoons.


�  Hearing Ex. 6, Department’s Motion Ex. 3, p. 24.  


�  Under the language of 310 CMR 40.0404(4), Petitioner might not have to be an “owner,” “operator,” or one of the other persons listed in M.G.L. c. 21E, § 5 to have an obligation to notify the Department of these releases of hazardous material prior to conduct of Remedial Actions.  Any “person” that wishes to conduct “Remedial Actions” has that obligation under the requirements of 310 CMR 40.0404(4).  I do not have to rule on this legal question definitively, since the Petitioner was already an “owner” of the Site.  


�  310 CMR 40.0442(4) requires the person conducting the site remediation, in this case, the Petitioner, to provide a certification of the financial ability to “manage the excavated materials in the manner and in the time frames required” by the MCP.  No such financial certification was included with the Petitioner’s RAM Plan of February 18, 2008.  [MCP as of June 27, 2003].  See Hearing Ex. 6, Department’s Motion Ex. 3.


�  Hearing Ex. 6, Department’s Motion Ex. 3, pp. 1-14.  


�  The Department argues that the RAM Plan was not finally submitted until February 23, 2005 because that is the date when a check arrived for the RAM Plan fee.  The Department is not correct.  The regulation at 310 CMR 40.0443(1) only requires that a copy of the check be submitted to consider the RAM Plan application to be complete.  Therefore, I find that there is no genuine issue of material fact in dispute as to the date of submission of the RAM Plan, which was the date on which the application was submitted with the check copy.


�  Hearing Ex. 6, Department’s Motion Ex. 3.  


�  Hearing Ex. 9.  


�  Hearing Ex. 10, Department’s Motion Ex. 8, p. 5 


�  Hearing Ex. 13, Department’s Motion Ex. 11, p. 2


�  Neither argument was supported in any of the documentary evidence submitted by the Petitioner or in Petitioner’s affidavits.  In addition, although the Petitioner is correct that Departmental approval was not required for the Petitioner’s RAM Plan, Petitioner had an independent responsibility to ensure that the RAM Plan was complete prior to the commencement of RAM activities.  See 310 CMR 40.0100(2) and (3); 310 CMR 40.0170(5) [MCP as of June 27, 2003].  The Department has no obligation to notify the Petitioner of its noncompliance with the MCP.  However, in this case, it is undisputed that the Department notified Petitioner on March 18, 2005 of the incompleteness of Petitioner’s RAM Plan, three (3) days prior to Petitioner’s commencement of RAM activities at the Site.


�  See Section II.F below.


�  310 CMR 40.0443(4) requires:


A modified Release Abatement Measure Plan shall be submitted to the Department prior to implementing a modification to a Release Abatement Measure if:


contaminants or conditions are discovered that significantly increase the degree or change the type of exposure to nearby receptors; or


a significant change is proposed to on-site treatment processes.


All other modifications shall be implemented immediately and shall be documented in the next required response action submittal pursuant to 310 CMR 40.0440.  [MCP as of June 27, 2003].  


�  Hearing Ex. 16, Department’s Motion Ex. 12, pp. 15–17.  


�  Hearing Ex. 13, Department’s Motion Ex. 11, pp. 2-3.


�  Hearing Ex. 10, Department’s Motion Ex. 8


�  There is a significant difference between the commitment to transport material under a Uniform Hazardous Waste Manifest and transporting materials under an MCP Bill of Lading.  There is also a significant difference between a licensed disposal facility and a landfill.  Only materials classified as Hazardous Waste, pursuant to the Department’s Hazardous Waste Management regulations at 310 CMR 30.000 et seq., must be transported under a Uniform Hazardous Waste Manifest to a licensed disposal facility.  See, especially, the detailed requirements of 310 CMR 30.310 et seq. with respect to Uniform Hazardous Waste Manifest procedures, which is also a United States EPA and DOT regulated process.  Only certain licensed disposal facilities are allowed to take Hazardous Wastes for disposal because of the greater toxicity and risk from these substances.  These facilities have to meet higher standards for disposal and management of Hazardous Wastes.  See, e.g., 310 CMR 30.305 regarding requirements for licensed disposal facilities, which also have to meet Unites States EPA requirements.  A Uniform Hazardous Waste Manifest also requires compliance with higher standards for transportation of the Hazardous Wastes to ensure safety during shipment.  There are also rules and standards that apply to shipment and disposal of soil contamination with MCP hazardous materials under the MCP Bill of Lading process that are above and beyond what would be required to ship and dispose of soil that is not so contaminated.  See, e.g., 310 CMR 40.0031 through 40.0039.  


�  Hearing Ex. 6, Department’s Motion Ex. 3, pp. 29-32.


�  Hearing Ex. 10, Department’s Motion Ex. 8, p. 2.


�   Readers unfamiliar with these chemicals should not that vinyl chloride, tricholoroethene (TCE), cis-1,2-dicholoroethene and tetrachloroethene (PCE) are all VOCs.


�   Hearing Ex. 16, Department’s Motion Ex. 12, p. 12 and Table 13; see also Hearing Ex. 6.


�   Hearing Ex. 16, Department’s Motion Ex. 12, Vol. II, App. D.


�  See Petitioner’s Motion Ex. 1 […[W]e do not believe that unlined earthen pits or lagoons would, by even the most astute reader, be considered to be “containerized.”  Based on FSL’s observation of the excavations in the lagoon areas, there was no evidence of an impermeable liner or clay layer beneath the lagoons and, as such, the lagoons would not be considered the functional equivalent of “fabricated containers” such as drums, tanks or “engineered” impoundments (per the definition at 310 CMR 40.0300).]


�  This material may also be subject to regulation under the United States Environmental Protection Agency’s regulations as Hazardous Waste.  See discussion below.  I do not have to reach the issue of whether a material may be both a Remediation Waste and a Hazardous Waste.


�  Hearing Ex. 15 and Department’s Motion Ex. 13, pp. 5-6.  


�  Hearing Exhibit 15 and Department’s Motion Exhibit 13, Table 3.  


�  Hearing Ex. 17; Department’s Ex. 14.  


�  Hearing Ex. 17 and Department’s Motion Ex. 13.


�  Hearing Ex. 16; Department’s Motion Ex. 12, Tables 4, 10 and 21.


�  Hearing Ex. 16; Department’s Motion Ex. 12, Table 21.


�  Hearing Ex. 16; Department’s Motion Ex. 12, Table 17.


�  Hearing Ex. 16; Department’s Motion Ex. 12.


�  Hearing Exs. 18 and 23; Department’s Motion Exs. 15 and 16.  


�  Hearing Ex. 16; Department’s Motion Ex. 12.  


�  Petitioner obfuscates this point by indicating references to boring logs and samples documentation for some of the wells completed in November of 2004.  See Petitioner’s Closing Brief, p. 10.  However, many other boring and alleged well installations were not documented, including those allegedly installed in December of 2004 and identified as NA-2D, NA-3D, NA-4, NA-5S, NA-5D and NA-6.  





�  310 CMR 40.0017 and 40.0191(2) required that analytical data and investigative practices be “scientifically valid and defensible, and of a level of precision and accuracy commensurate with its stated or intended use.”  310 CMR 40.0017(3) requires that response action submittals such as a RAM plan and RAO Outcome Statement must include details on any known conditions that would affect the validity of the data.  The fact that the RAO Outcome Statement does not call attention to the absence of supporting laboratory or field documentation and discuss the usability and representativeness of this data is highly troubling in this matter.  The LSP’s reliance upon the URS sampling, which was conducted in April of 2001, as representative of spring groundwater conditions was also misplaced.  See Talkington Direct, ¶ 16.  This was the only round of spring groundwater sampling obtained prior to filing of the RAO Outcome Statement, yet the quality, usability and representativeness of this data could not be verified.  Such reliance is another violation of the Response Action Performance Standard at 310 CMR 40.0191.  See Section III.G below.


�  It should be noted that this conceptual site model is not contained in the RAO Outcome Statement that was filed.


�   It became clear at the hearing that the LSP, Mr. Talkington, had very little experience with site assessment and remediation of sites contaminated with releases of VOCs or other hazardous materials.  Because his curriculum vitae attached to his direct pre-filed testimony discussed almost exclusive experience with oil (petroleum) sites, I asked him at the hearing to explain the extent of his experience with VOCs, metals and other hazardous materials similar to those on this Site.  Mr. Talkington’s experience with such contaminants was extremely limited.  This information goes to the weight of the LSP’s technical opinions in this matter.


�  Hearing Ex. 16; Department’s Motion Ex. 12, pp. 2-4.  


�  One of the groundwater samples for nickel at the Site was above MCP Upper Concentration Limits, which reflects the high levels of concentration of metals in groundwater at this Site, despite cessation of metals releases over 20 years earlier in the 1980s when the V. H. Blackinton Company was winding down operations.  


�  Hearing Ex. 1, Department’s Motion Ex. 1, p. 38


�  Hearing Ex. 16, Department’s Motion Ex. 12, Table 2.


�  Hearing Ex. 2, Department’s Motion Ex. 2.  


�  Mr. Talkington testified at the hearing that samples were taken from three walls of the excavation and at the base showing that all contamination had been removed from the Lagoon area; however, this information was not included in the RAO Outcome Statement.  


�  Hearing Ex. 16, Department’s Motion Ex. 12, Table 19.  


�  Hearing Ex. 16, Department’s Motion Ex. 12, Table 19. 


�  Hearing Ex. 16, Department’s Motion Ex. 12, pp. 2-5.  


�  Hearing Ex. 6, Department’s Motion Ex. 3, URS Report, pp. 1-3.


�  Hearing Ex. 16, Department’s Motion Ex. 12, pp. 2-5


�  Mr. Talkington dismissed cyanide as a Site contaminant of concern in soil or sludge based upon one sludge sample analysis for Reactive Cyanide.  See Talkington Direct, ¶ 16.  One sample does not define the vertical and horizontal extent of a contaminant in the context of a large, 3-dimensional sludge lagoon.  In addition, this result was not reported or explained in the Petitioner’s December 2005 RAO Outcome Statement and cannot now be inserted as a way of contending the report was in compliance.


�  Hearing Ex. 16, Department’s Motion Ex. 12, pp. 2-5


�  Hearing Ex. 1, Department’s Motion Ex. 1, p. 38.


�  Hearing Ex. 16, Department’s Motion Ex. 12, Table 2.


�  Hearing Ex. 2, Department’s Motion Ex. 2.  


�  Hearing Ex. 16, Department’s Motion Ex. 12, Table 19.  


�  Hearing Ex. 16, Department’s Motion Ex. 12, Table 15.


�  Hearing Ex. 16, Department’s Motion Ex. 12, pp. 21-22.  


�  Hearing Ex. 16, Department’s Motion Ex. 12, Tables 3 and 4.  


�  Hearing Ex. 16, Department’s Motion Ex. 12, pp. 2-5. 


�  Hearing Ex. 16, Department’s Motion Ex. 12, Table 21.  


�  Hearing Ex. 16, Department’s Motion Ex. 12, Figure 13 (showing southwest direction of groundwater flow).


�  Hearing Ex. 1; Department’s Motion Ex. 1 (Dames & Moore Report), pp. 10-11.   


�  Hearing Ex. 6, Department’s Motion Ex. 3, p. 16.  


�  Hearing Ex. 16, Department’s Motion Ex. 12.


�  Hearing Ex. 16, Department’s Motion Ex. 12, Figure 13.


�  Petitioner states elsewhere in the RAO Outcome Statement that a groundwater elevation survey was conducted, but in hearing testimony, it became apparent that the only elevation readings were those taken at the time of groundwater sampling of the limited number of wells described above.  


�  See Hearing Ex. 1, Department Motion Ex. 1, p. 10 and p. 36.  


�  See Hearing Ex. 1, Department Motion Ex. 1, p. 2 and p. 12; see also, RAO Outcome Statement, Hearing Ex. 16, Department’s Motion Ex. 12, Figure 5.  


�  Hearing Ex. 16, Department’s Motion Ex. 12, pp. 2-5.


�  Hearing Ex. 11, Department’s Motion Ex. 2, p. 2 (“Assessment of the remaining soil left in-place must be conducted to determine if the VOC contaminated soil will continue to act as a source of groundwater contamination and a potential indoor air exposure pathway once the buildings are completed and occupied.”).  


�  Hearing Ex. 12, Department’s Motion Ex. 10, p. 2, Item # 7.  


�  Hearing Ex. 26, Table 5.  


�  Hearing Ex. 23, and Hearing Ex. 24, Department’s Motion Ex. 18, pp. 7-9.  Petitioner argued in its closing brief that post-RAO sampling could not be used to determine whether the Petitioner’s Site characterization or RAO met MCP standards.  Petitioner cites to legal authority relating to the correction of unsafe conditions on property and its inadmissibility in tort actions for negligence.  Those cases are inapposite.  First of all, court rules of evidence do not apply in M.G.L. c. 30A proceedings, but rather evidence must only be of the kind on which reasonable persons would rely in the conduct of serious affairs.  See M.G.L. c. 30A, § 11.  In addition, even if court evidentiary rules did apply, this case does not involve questions of property conditions, but the adequacy of Petitioner’s Site characterization and RAO to meet MCP regulatory performance standards.  Scientifically valid data from any point in time would be relevant and admissible on the issue of whether the Petitioner met those MCP performance standards.


�  Mr. Locke is an environmental professional with over two decades of experience in the waste site cleanup field, including expertise in the appropriate scope of site characterization needed for risk assessment of hazardous materials sites.  Mr. Locke has served as a risk assessment expert in the Department’s Office of Research and Standards as well as a senior official in the Department’s Bureau of Waste Site Cleanup.  He was also the primary author of Subpart I of the MCP on site characterization (310 CMR 40.0900).  


�  Department also attempted to discredit the expert opinions of Mr. Talkington and Mr. LaGoy through the introduction of various Notices of Noncompliance or Notices of Audit Findings which found noncompliance with MCP performance standards and regulatory requirements in work submitted by these experts on other sites.  I did not consider these documents in evaluating the opinions of either Mr. Talkington or Mr. LaGoy, but instead I examined the merits and substance of those opinions without reference to any other work that they had done or might have done on other sites.  There was more than adequate information in the record relative to this Site for evaluation of their professional opinions.


�  In the MCP, Exposure Point means “a location of potential contact between a human or environmental receptor and a release of oil and/or hazardous material.  An Exposure Point may describe an area or zone of potential exposure, as well as a single discrete point,” and Exposure Point Concentration means “the concentration of oil or hazardous material in a specific medium which a human or environmental receptor may contact at an Exposure Point.”  See 310 CMR 40.0006 (Definitions).


�  The Department’s expert also noted some troubling inadequacies in the exposure point concentration analysis that was submitted.  Notably, there was no explanation given for the choice of average values rather than maximum values, and that there was no stratification of soil concentrations in order to avoid masking surficial exposure point risks presented by high surficial concentrations by averaging such data with lower concentrations at depth.  See Locke Direct, ¶¶ 17-18.  In addition, Mr. LaGoy’s testimony that he used average concentrations when use of maximum concentrations did not yield a satisfactory risk result was also highly troubling.  It appeared from this testimony that the choice of exposure point concentration values was driven by the result, rather than based upon an analysis of what values would be appropriate for the particular site.  Petitioner would do well to take note of these concerns when it conducts a new risk assessment.





�  310 CMR 40.1004(1) provides as follows:


1)   A Response Action Outcome shall be supported by assessments and evaluations conducted pursuant to 310 CMR 40.0000 which:


(a)   are of sufficient scope, detail, and level of effort to characterize the risk of harm to health, safety, public welfare and the environment posed by the site or disposal site pursuant to 310 CMR 40.0900;


(b)   are consistent with the Response Action Performance Standard described in 310 CMR 40.0191;


(c)   are commensurate with the nature and extent of the release or threat of release and complexity of site conditions;


(d)   demonstrate that all requirements of the applicable class of Response Action Outcome pursuant to 310 CMR 40.1000 have been met; and


  (e)   conform with applicable requirements and procedures for conducting response actions specified in 310 CMR 40.0000.





310 CMR 40.1004(1) [MCP as of June 27, 2003].  


�  In addition, because of failure to assess and integrate assessment results into construction and project design planning, the Petitioner committed itself to excavation of highly contaminated sludge and soils and to expensive treatment and off-site disposal remedial options, perhaps limiting funds for additional future assessment and remediation that will clearly be necessary in the future.


�  The reader should note that this deadline is generally that date one year from the date of notification.  There is also a subpart of 310 CMR 40.0501(3) that allows the Department to require tier classification at a time different than the one-year deadline.  This provision states that the Department can direct a party to file a Tier Classification Submittal “as otherwise specified by the Department in an Interim Deadline pursuant to 310 CMR 40.0167 or order pertaining to such release or threat of release.”  This subpart does not apply to this case because the Department chose not to set an Interim Deadline in its April 13, 2006 in its NON/NOAF action.


�  Much of the Petitioner’s argument is based on the lack of specific grant of authority to the Department to “invalidate” RAO Outcome Statement submittals.  The Department’s use of the terms “invalid” or “not valid” may be a source of confusion here.  The term “invalidate” means to “nullify,” which carries the meaning of voiding something as if it never existed.  This term is confusing to the Petitioner and perhaps to others.  See Definition of “invalidate,” � HYPERLINK "http://www.merriam-webster.com/dictionary/invalidate" ��http://www.merriam-webster.com/dictionary/invalidate�.  The term “reject” means “to refuse to accept,” which I think is a more accurate description of the regulatory action taken by the Department in this case.  See Definition of “reject,” � HYPERLINK "http://www.merriam-webster.com/dictionary/reject" ��http://www.merriam-webster.com/dictionary/reject�.  The Department is not stating that the Petitioner’s noncompliant RAO Outcome Statement never existed, but it appears that the Petitioner may believe that this is what the Department is contending.  Essentially, what the Department’s Bureau of Waste Site Cleanup program did in this case was to “reject” a submittal as being in “noncompliance” with the MCP regulations and to conclude that the Petitioner did not meet its one-year Tier Classification filing deadline as a result.  The Department routinely rejects submittals that are not in compliance with its regulations in many of its regulatory programs and requires the submission of new submittals that are amended to comply with the Department’s regulations.  Therefore, I will consistently refer to the Department’s action in this matter as a “rejection” of the Petitioner’s RAO Outcome Statement.


�  Specifically, 310 CMR 40.1140(2) states:


(2)   In the event the Department identifies violations of M.G.L. c. 21E, 310 CMR 40.0000 or any other applicable requirement during an audit, the Department may issue any of the following with a Notice of Audit Findings:


(a)   a Notice of Noncompliance;


(b)   a Notice of Intent to Assess a Civil Administrative Penalty;


       (c)   a Notice of Responsibility;


(d)   a Notice of Response Action; and/or


(e)   an order.





�   310 CMR 40.1003(2) [MCP as of June 27, 2003] provides that “RPs, PRPs and Other Persons conducting response actions at any site for which a release or threat of release of oil and/or hazardous material has been reported pursuant to 310 CMR 40.0300 shall achieve a Response Action Outcome and submit a Response Action Outcome Statement to the Department in accordance with the requirements of 310 CMR 40.1000 within the deadlines established in 310 CMR 40.0500, or any other deadline established under 310 CMR 40.0000 or any determination or order issued by the Department.”





�   See Locke Direct, ¶ 28, in which he references numerous Department publications regarding the RAO rejection authority, e.g., www.mass.gov/dep/cleanup/audfs.htm, which describes that, following a RAO audit, the Department may exercise its option to issue an NON/NOAF rejecting the RAO; www.mass.gov/dep/service/ enfpubs.htm, which contains Department enforcement reports from Fiscal Year 2000 through 2006, most of which specifically document that the Department exercised its authority to reject RAOs as an enforcement tool in ensuring compliance with 21E and the MCP; and www.mass.gov/dep/cleanup/sites/worepor.pdf which is a November 2005 report prepared by the Department concerning remediation of schools in environmental justice areas that documents the rejection of RAOs (see, Section 3.3.3., page 16).





�  Petitioner also attempts to make legal arguments based on language from M.G.L. c. 21A, §§ 19-19J.  These arguments are inapposite.  That statute governs the process for licensing of LSPs and their obligations and standards.  It does not pertain to the Department’s authority to regulate or reject submittals by owners and other persons conducting response actions and making submittals under the MCP.


�  Again, as a matter of administrative law, it should be noted that the Supreme Judicial Court has held that administrative agencies should make decisions that are reasonably consistent with its formally promulgated policy decisions.  See, most recently, Biogen IDEC MA Inc. v. Treasurer and Receiver General, Slip Opinion, Docket No. SJC-10344 (July 2, 2009) (Treasurer was prohibited from applying a changed interpretation of statutory language through administrative enforcement proceedings where a prior and different written policy existed and the new written policy was promulgated during the pendency of the administrative proceedings).  It is noteworthy that the Supreme Judicial Court found in the Biogen IDEC MA Inc. decision that an existing written interpretation of the administrative agency’s statutory authority had to prevail over a new but equally reasonable interpretation in the context of the agency seeking enforcement of the new interpretation against a regulated entity for activities that took place prior to the issuance of the new interpretation of the statutory authority.  In this case, contrary to the Petitioner’s arguments, the Department proved that it was applying its previous written interpretation of its statutory authority to reject RAO Outcome Statement submittals and require Tier Classification filings.





�  Under M.G.L. c. 21E, § 5C, the Petitioner also had the burden to demonstrate that it did not “cause or contribute” to the releases or threats of releases at the Site.  Given that the Petitioner excavated a voluminous amount of contaminated soil and excavated a closed contaminated sludge lagoon area, there is a serious question about whether the Petitioner’s own actions caused or contributed to additional releases or threats of releases at the Site.  I do not have to reach this factual determination, given that the Petitioner lost eligibility for the exemption due to other factors.


�  Ms. Baran also provided a correction to the penalty calculation sheets, noting that incorrect maximum penalty amounts were printed due to an error in the penalty calculation program, see Baran Direct, p. 12, footnote 1, and she corrected her reference to “18 days” of violation to “16 days” of violation with respect to failure to operate air emissions controls in violation of 310 CMR 40.0049.  See Baran Direct, ¶ 13(E).
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