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RECOMMENDED FINAL DECISION

On December 3, 2008, Bruce LaPierre d/b/a Certified Residential Roofing and Siding (“the Petitioner”) filed this appeal challenging a $46,412.50 civil administrative penalty (“Penalty”) that the Central Regional Office of the Massachusetts Department of Environmental Protection (“CERO Office” or “MassDEP”) issued to the Petitioner on October 28, 2008 for purported violations of Massachusetts environmental statutes and regulations governing the removal of asbestos material.  See Notice of Intent to Assess Civil Administrative Penalty, October 28, 2008 (“PAN”).  
The PAN that the Petitioner received setting forth the Penalty informed him that he could appeal the Penalty to the Department’s Office of Appeals and Dispute Resolution (“OADR”) “within twenty-one (21) days after the date of issuance of [the PAN].”  PAN, at pp. 5-6, ¶ 9 (emphasis supplied).  The PAN’s date of issuance was Tuesday, October 28, 2008.  Id., at p. 7.  The 21st day after that date was Tuesday, November 18, 2008.  
The Petitioner mailed his appeal to OADR on Monday, December 1, 2008, nearly 14 days after expiration of the November 18, 2008 appeal deadline.  OADR received the appeal by mail on Wednesday, Tuesday, December 2, 2008.

On January 22, 2009, I issued an Order to Show Cause directing the Petitioner to file a memorandum with OADR by Thursday, February 5, 2009, demonstrating cause why his appeal should not be dismissed for being untimely.  To date, more than one year after issuance of the Order to Show Cause, the Petitioner has neither responded to the Order nor prosecuted this appeal.


The Adjudicatory Proceedings Rules at 310 CMR 1.01(5)(a)15.f.vi and 310 CMR 1.01(10) authorize the dismissal an appeal for failure to prosecute.  Those Rules as well as 310 CMR 1.01(11)(a)2.f authorize the dismissal of an appeal when the appellant fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision affirming the $46,412.50 PAN, and dismissing this appeal for failure to prosecute and complying with the directives of the Presiding Officer.
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Chief Presiding Officer

SERVICE LIST

In the Matter of




Docket No. 2008-142
Bruce LaPierre d/b/a Certified 


DEP File No. PAN-CE-08-C004
Residential Roofing and Siding


Worcester, MA  
	Representative
	Party

	
	

	Bruce LaPierre d/b/a Certified 

Residential Roofing and Siding 

168 South Quinsigamond Ave.

Shrewsbury, MA 01545
Legal Representative: None identified in Appeal Notice
	PETITIONER

	
	

	Michael Dingle, Litigation Manager 

MassDEP/Office of General Counsel
MassDEP/Central Regional Office

One Winter Street
Boston, MA 02108
Michael.Dingle@state.ma.us 
Gregory Levins, Section Chief
MassDEP/Central Regional Office

Bureau of Resource Protection

627 Main Street

Worcester, MA 01608
Gregory.Levins@state.ma.us
	DEPARTMENT


	
	

	
	

	
	

	
	

	
	


	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD# 1-866-539-7622 or 1-617-574-6868. 

MassDEP on the World Wide Web:  http://www.mass.gov/dep

	[image: image3.png]


  Printed on Recycled Paper


In the Matter of Bruce LaPierre d/b/a

Certified Residential Roofing and Siding
Docket No. 2008-142
Recommended Final Decision

Page 2 of 3

[image: image2.png][image: image3.png]