	
	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108  617-292-5500

	
	


PAGE  

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION









December 5, 2011  
_______________________


 

In the Matter of




OADR Docket No. 2011-035
Chris Stasinos


 


Appeal of Haverhill Board of Health Order 









Pursuant to G.L. c. 111, § 143  

_______________________



Haverhill, Massachusetts

RECOMMENDED FINAL DECISION
INTRODUCTION

The Petitioner Chris Stasinos has filed this appeal with the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) pursuant to G.L. c. 111, § 143 challenging the Haverhill Board of Health’s (“the Board” or “the City”) denial of Site Plan approval for two piggeries that he desires to operate in Haverhill.  See [Petitioner’s] Claim for Adjudicatory Appeal and Request for Hearing, November 4, 2011 (“Petitioner’s Appeal Notice”), ¶¶ 8-20.
  The Petitioner proposes to operate one piggery at 436 Salem Street in Haverhill (“the Salem Street Site”) and one piggery at 430 Boxford Road in Haverhill (“the Boxford Road Site”).  Id.  The Board denied Site Plan approval for the Petitioner’s proposed piggeries because the piggeries would purportedly “create noisome and injurious odors and be injurious to the estates of other property owners and would otherwise constitute a nuisance or threat to public health.”  See Exhibit A, p. 4, ¶ 45 of Appeal Notice; Exhibit B, at p. 4, ¶ 51.  The Petitioner contends that the Board’s decision “[was] arbitrary, capricious, . . . whimsical[,] . . . [and] not based on credible evidence,” and requests that the Department grant Site Plan approval for his proposed piggeries.  Appeal Notice, at p. 6.
The Board and the Department have moved to dismiss the Petitioner’s appeal contending that the Department lacks jurisdiction under G.L. c. 111, § 143 to review decisions of local boards of health denying Site plan approval.  City of Haverhill and Haverhill Board of Health’s Motion to Dismiss and Motion to Stay Proceedings Pending Disposition of Motion to Dismiss (November 18, 2011) (“Board’s Motion to Dismiss”), at pp. 1-5; Department of Environmental Protection’s Joinder In [Board’s] Motion to Dismiss (November 30, 2011) (“Department’s Motion to Dismiss”), at pp. 1-3.  The Petitioner opposes the Motions to Dismiss contending that the Department has jurisdiction under G.L. c. 111, § 143 to review the Board’s denial of Site Plan approval for his two proposed piggeries.  [Petitioner’s] Opposition to [Board’s] Motion to Dismiss and Motion to Stay Proceedings . . .  (November 30, 2011) (“Petitioner’s Opposition Memorandum”), at pp. 1-5.  For the reasons set forth below, prior legal precedent supports the Board’s and the Department’s position that the Department lacks jurisdiction under G.L. c. 111, § 143 to review decisions of local boards of health denying Site plan approval.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision dismissing the Petitioner’s appeal for lack of jurisdiction and failure to state a claim upon which relief can be granted.
  

DISCUSSION
I.
THE DISMISSAL STANDARD OF 310 CMR 1.01(11)(d)(1) AND 11(d)(2)
Under 310 CMR 1.01(11)(d)(1), a party may move to dismiss an administrative appeal for lack of jurisdiction, and under 310 CMR 1.01(11)(d)(2) a party may also seek dismissal of the appeal for failure to state a claim upon which relief can be granted.  “In deciding the motion, the Presiding Officer shall assume all the facts alleged in the notice of claim [(Appeal Notice)] to be true,” but “[the] assumption shall not apply to any conclusions of law” alleged in the Appeal Notice.  In the Matter of Covanta Pittsfield, LLC, OADR Docket No. 2010-002, Recommended Final Decision (June 30, 2010), 2010 MA ENV LEXIS 69, at 8-9, adopted as Final Decision (July 30, 2010).  This standard mirrors the Rule 12(b)(6) standard applied by Massachusetts courts in civil cases when reviewing challenges to court pleadings. See Schaer v. Brandeis University, 432 Mass. 474, 477-78 (2000) (“In evaluating a rule 12 (b)(6) motion, we . . . accept [the plaintiff's] factual allegations as true[,] [but] we do not accept legal conclusions cast in the form of factual allegations"); Covanta Pittsfield, at 8-9.

II.
THE STATUTORY AND REGULATORY FRAMEWORK OF


G.L c. 111, § 143.

Undisputedly, the Petitioner has filed this appeal with the Department pursuant to G.L. 

c. 111, § 143 seeking review of the Board’s denial of Site Plan approval for two piggeries that he desires to operate in Haverhill.  See Petitioner’s Appeal Notice, ¶¶ 8-20.  The statute provides in 
relevant part as follows:
No trade or employment which may result in a nuisance or be harmful to the inhabitants, injurious to their estates, dangerous to the public health, or may be attended by noisome and injurious odors shall be established in a city or town except in such a location as may be assigned by the board of health thereof after a public hearing has been held thereon, subject to the provisions of [G.L. c. 40A] and such board of health may prohibit the exercise thereof within the limits of the city or town or in places not so assigned, in any event. . . . 

The statute also provides that:

any person, including persons in control of any public land, aggrieved by the action of the board of health in assigning certain places for the exercise of any trade or employment referred to in this section may, within sixty days, appeal from the assignment of the board of health to the [D]epartment[,] and [the] [D]epartment may, after a hearing rescind, modify or amend such assignment.

The statute also provides that it “shall apply to the operations of piggeries” regardless or “[n]otwithstanding any provision in [G.L. c. 111, § 125A]” to the contrary.
  

By its terms, G.L. c. 111, § 143 provides a right of appeal to the Department where a party “[is] aggrieved by the action of the [local] board of health in assigning certain places for the exercise of any trade or employment,” including piggeries.  The statute does not provide a right of appeal to the Department where the local board of health has denied Site Plan approval.  
This conclusion is supported by the Appeals Court’s decision in American Friends Service Committee v. Commissioner of Department of Environmental Protection, 30 Mass. App. Ct. 457 (1991) (“AFSC”) and the reported administrative law decision of the Department, In the Matter of Todesca Equipment Co., Inc., OADR Docket No. 96-065, Final Decision (October 31, 1996), 
1996 MA ENV LEXIS 111.
In AFSC, the Appeals Court ruled that “[the] prerequisite for an appeal to the department
[pursuant to G.L. c. 111, § 143] is the assignment of a site location by the [local] board [of health] . . . .”  AFSC, 30 Mass. App. Ct. at 460; Todesca, 1996 MA ENV LEXIS 111, at 4.  The denial of Site Plan approval is not an “assignment” under the statute.  Relying on AFSC, the Department’s Commissioner issued a Final Decision in Todesca dismissing an administrative appeal brought by a project applicant pursuant to G.L. c. 111, § 143 challenging a decision of Boston’s Board of Health and Hospitals (“Boston”) denying Site plan approval for the project applicant’s proposed bituminous concrete (paving asphalt) manufacturing plant at 139 Cummings Street in Boston.  Todesca, 1996 MA ENV LEXIS 111, at 1.  In response to Boston’s Motion to Dismiss (the Motion was supported by the Department but opposed by the project applicant), the Commissioner dismissed the appeal after ruling that G.L. c. 111, § 143 “does not provide for an appeal to the Department unless a board of health has approved an assignment.”  Id.  In dismissing the appeal, the Commissioner rejected the project applicant’s contentions that the term “site assignment” for purposes of G.L. c. 111, § 143 “is shorthand for the process by which a board of health approves or disapproves a proposed future location of a noisome trade,” and, that “an appeal to the Department may be taken when a board of health either approves or disapproves a particular location.”  Todesca, 1996 MA ENV LEXIS 111, at 2-3.  The Commissioner ruled that the project applicant’s “understanding [of G.L. c. 111, 
§ 143] comport[ed] neither with the language of the statute nor the [Appeals Court’s] decision[n] [in AFSC]  interpreting it,” because “[the statute] never uses the phrase ‘site assignment,’ 
[and] . . . the statute decrees that what may be appealed to the Department are decisions of a board of health ‘assigning certain places for the exercise of any trade’ . . . .”  Id., at 3-4.  
Here, in opposing the Board’s and the Department’s Motions to Dismiss, the Petitioner
makes no mention of the adverse administrative law precedent in Todesca but attempts to distinguish AFSC from his case by contending that “[t]he facts and issues raised in [AFSC] are very different than [the] facts and issues being presented to the Department [in this appeal].”  Petitioner’s Opposition Memorandum, at p. 2.  He contends his appeal is different because AFSC “[did] not concern a board of health issuing or denying a site assignment,” but rather “concern[ed] a board of health’s vote ‘to recommend to the [local] board of selectmen that they found no immediate public health danger to the community’” posed by the activity at issue in that case.  Id.
  He also contends that “the board of health [in AFSC] opined that the activity being reviewed presented no potential harm to the public,” whereas, here, “the Board made very specific findings of both environment and public health concerns that the [Petitioner’s proposed piggeries] [would] be harmful to the public.”  Id., at pp. 2-5.     
While it is true there are factual distinctions between AFSC and this case, “the rationale of the [AFSC] decision does not turn on [them]” because, as the Department’s Commissioner noted in Todesca, “the decision of the Appeals Court was compelled by its conclusion that under section 143, ‘a prerequisite for an appeal to the department is the assignment of a site location by the board,’ [and], [t]hus, any decision by a board of health under section 143 that is other than an assignment of a site location is not appealable to the Department, including a denial of an assignment.”  Todesca, 1996 MA ENV LEXIS, at 4-5.  Moreover, Todesca, which did involve a local board of health’s denial of Site plan approval, is on all fours with this case and warrants its 
dismissal for lack of jurisdiction. 
It is also important to note that the Petitioner has a judicial remedy in Superior Court pursuant to G.L. c. 111, § 147 or G.L. c. 249, § 4 to challenge the Board’s denial of Site Plan approval for his two proposed piggeries.
  According to the Board, the Petitioner has availed himself to this Superior Court remedy.  See Board’s Motion to Dismiss, at p. 4, n.4, citing, Stasinos v. Carl Rosenbloom, M.D., et al., Essex Superior Court, Docket No. ESCV2011-
02061-D.

CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision dismissing this appeal for lack of jurisdiction and failure to state a claim upon which relief can be granted.

________________________

Salvatore M. Giorlandino 

Chief Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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�  The provisions of G.L. c. 111, § 143 are discussed below, at pp. 3-7.





� In light of this Recommended Final Decision, the Pre-Screening/Pre-Hearing Conference that was scheduled in this appeal for 10:00 a.m., Monday, December 12, 2011, is cancelled.


�  Section 125A of G.L. c. 111 provides in relevant part that: 


the odor from the normal maintenance of livestock or the spreading of manure upon agricultural and horticultural or farming lands, or noise from livestock or farm equipment used in normal, generally acceptable farming procedures or from plowing or cultivation operations upon agricultural and horticultural or farming lands shall not be deemed to constitute a nuisance.





� In AFSC, the plaintiff had requested the Town of Amherst Board of Health to review biological warfare research on anthrax conducted at the Amherst campus of the University of Massachusetts.  Todesca, 1996 MA ENV LEXIS 111, at 3-4.  “The board found no immediate threat to the public, and hence declined to take any action.  After the plaintiff appealed to the Department pursuant to G.L. c. 111, § 143, “[t]he Department refused to grant a hearing, a position that was ultimately upheld by the Appeals Court on the ground that the Department lacked authority under section 143 to review a finding of no danger.”  Id., at 4.�


�  The Board contends at p. 4 of its Motion to Dismiss that the right of appeal to Superior Court lies in G.L. 


c. 111, § 147, which provides that:





[w]hoever is aggrieved by an order made under [G.L. c. 111, § 143 or § 152] may, within three days after service of the order upon him, give written notice of appeal to the [local] board [of Health] or department of environmental protection, and file a petition for a jury in the superior court in the county where the premises affected are located, and, after notice to the board or department of environmental protection, may have a trial in the same manner as other civil cases are tried by jury. . . .





Todesca, however, at 1996 MA ENV LEXIS 111, at 5, indicates that the right of appeal to Superior Court is pursuant to G.L. c. 249, § 4, which authorizes the filing in Superior Court of:





[a] civil action in the nature of certiorari to correct errors in proceedings which are not according to the course of the common law, which proceedings are not otherwise reviewable by motion or by appeal, . . . or, if the matter involves any right, title or interest in land, or arises under or involves the subdivision control law, the zoning act or municipal zoning, or subdivision ordinances, by-laws or regulations . . . . Such action shall be commenced within sixty days next after the proceeding complained of. . . .


  


�  According to the Superior Court’s internet court docket, http://ma-trialcourts.org/tcic, the Petitioner filed suit in Essex Superior Court on November 2, 2011 challenging the Board’s action, and the Board answered the Complaint on November 17, 2011.  
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