	[image: image2.png]




	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108  617-292-5500

	DEVAL L. PATRICK

Governor

TIMOTHY P. MURRAY

Lieutenant Governor


	IAN A. BOWLES
Secretary

LAURIE BURT

Commissioner



February 11, 2010
___________________________

In the Matter of




Docket No.: WET-2009-054








Quincy

City of Quincy School System

___________________________

RECOMMENDED FINAL DECISION 

This appeal is brought by ten residents (“Petitioners”) who challenge a Superseding Order of Conditions (“SOC”) issued by the Massachusetts Department of Environmental Protection (“Department”) that approved construction of athletic fields and related bleachers, building and parking amenities proposed by the City of Quincy (“City” or “applicant”) on Faxon Field in Quincy.  The proposed Project would be located in an area that is being regulated as Bordering Vegetated Wetlands (“BVW”) and buffer zone and Bordering Land Subject to Flooding (“BLSF”) pursuant to the Wetland Regulations, 310 CMR 10.00 (“Regulations”).  The proposed work will occur largely within the area of existing athletic fields of the City’s high school, which was the subject of a previous appeal and adoption of a Final Order of Conditions.  
Following a Pre-Screening Conference on December 16, 2009, I issued a Pre Screening/Hearing Order that established a schedule for the parties’ filing of direct prefiled testimony that required the Petitioners file their testimony on or before January 8, 2010.  On January 7, 2010, the Petitioners’ representative requested an extension to file the testimony due to continuing illness and lack of sufficient funds to obtain expert testimony.  The Petitioners’ request did not contain a proposed date on which their testimony would be filed.  On January 15, 2010, I issued a Ruling and Order on the Petitioners’ request that acknowledged the challenges facing a citizen’s group in preparing its case, but noted the importance of not allowing for an indefinite delay in the proceedings. I ordered the Petitioners to file on or before January 25, 2010, either their complete direct testimony, or alternatively, a joint motion from all the parties proposing a revised schedule for submission of all the parties’ testimony that would result in a Hearing no later than March 15, 2010.  

On January 24, 2010, a submission was filed by the Petitioners’ representatives that stated it was filed in response to the January 15th Order. The submission included an unsigned memo from the Petitioners’ representatives that was characterized as pre-filed testimony. The memo allegedly summarizes a January 20, 2010, meeting between one of the Petitioners’ representatives, “ a group of citizens”  and counsel for the City on the work the City proposed in Faxon Field and the surrounding area with the intent of achieving potential settlement of the appeal.  The memo alleged that the drainage related work proposed for Faxon Field and other work proposed by the City would result in the destruction of wetlands.  Dissatisfied with the City’s proposals, the Petitioners requested a “full hearing.” The submission also included an undated letter from the Petitioners to the Unites States Army Corps of Engineers (“ACOE”) that referenced the January 24th memo, and a copy of a February 9, 2007, letter from the ACOE to the City granting it a conditional Massachusetts Programmatic General Permit (“MPGP”) for dredging or filling of wetlands associated with the construction of the new Quincy high school campus.  The undated letter complained that City had not complied with conditions in the MPGP as a result of plan changes that will adversely impact wetland resources.
On January 27, 2010, the Department filed a Motion to Dismiss the appeal for the Petitioner’s failure to sustain their case pursuant to 310 CMR 1.01(11)(e). The Petitioners’ did not file an opposition to the Department’s motion.  A failure to file a timely response may result in a grant of the relief requested by the moving party. 310 CMR 1.01(11)(a). On February 10, 2010, the City filed a motion to dismiss joining the Department’s motion. For the reasons set forth below, I recommend the appeal be dismissed. 
Issues for Adjudication

The issues identified for further adjudication in the December 16th Order were:

1. Does the work approved by the SOC comply with the provisions regarding work in the buffer zone to a BVW at 310 CMR 10.02(b)?

2. Does the work approved by the SOC comply with provisions regarding work in a BVW at 310 CMR 10.55(4)?

3. Does the work approved by the SOC comply with provisions regarding work in BLSF regarding compensatory flood storage capacity at 310 CMR 10.57(4)?

Discussion
The Petitioners’ January 24th memo is unsigned and unsworn. It therefore fails to comply with the provision of 310 CMR 1.01(12)(f) which requires that prefiled testimony shall be subject to the penalties of perjury. The unsworn memo does, therefore, not constitute testimony, and “[T]he petitioners are left, consequently, with no testimony at all.”  See, Matter of Town of Bourne, Docket No. 98-150 Final Decision (August 31, 1999) at page 5; Matter of Bertarelli Brothers, Inc., Docket No. 92-030, Final Decision, at 6 (December 8, 1994).  Prior decisions have treated the failure to file prefiled testimony as a violation of the prehearing conference report's scheduling order that is, in turn, a failure to prosecute meriting dismissal as a sanction. Matter of Pamet Harbor Yacht Club, Inc., Docket No. 98-093, Final Decision - Dismissal (June 2, 1999); Matter of Mangano, Docket No. 94-109, Final Decision, 3 DEPR 41, 42 (March 1, 1996); see also, Matter of Nelson, Final Decision, at 5.  The Presiding Officer may dismiss the claim on his own motion pursuant to 310 CMR 1.01(10).  The fact the Petitioners are appearing pro se does not excuse their failure to comply with the procedural rules. “A pro se litigant is bound by the same rules of procedure as litigants with counsel.” Kellerman v. Kellerman 310 Mass. 1007 (January 9, 1984); quoting  International Fidelity Insurance Co. v. Wilson, 387 Mass. 841, 847 (1983).
 It is well settled that "a petitioner's failure to file written direct testimony is a serious default," and "the equivalent of failing to appear at a [judicial proceeding] where the testimony is to be presented live."  In the Matter of Gerry Graves, OADR Docket No. 2007-149, Recommended Final Decision, 2007 MA ENV LEXIS 66, at pp. 2-3 (November 26, 2007), adopted as Final Decision (February 22, 2008).  The Regulations provide that an appellant's failure to present evidence in support of its wetland’s claims constitutes a waiver of the claims.  310 CMR 10.05(7)(j)3.c.  See, Matter of Southbridge DPW, Docket No. WET-2009-022 Recommended Final Decision (September 18, 2009), adopted by Final Decision (October 14, 2009).  
Even if I overlook the procedural failings of the Petitioners’ submission and treat it as
prefiled testimony it fails to sustain their burden of going forward with credible evidence from a competent source in support of their claims, and proving their case by the preponderance of the evidence.  310 CMR 10.03(2); 310 CMR 10.05(j)3.b.  The submissions further failed to comply with the provisions of 310 CMR 10.05(j)3.c. which requires that in its Direct Case the petitioner establish the legal and factual foundation on the issues identified for adjudication. “Failure to do so will result in a waiver of the Petitioner’s Direct Case for that issue.” Id. 

Dismissal for failure to sustain a direct case, also known as a directed decision, is appropriate when the petitioner's pleadings and the full written text of the testimony of his witnesses on direct examination are before the Hearing Officer and show "that a hearing would serve no useful purpose." Matter of Cheney, Docket No. 98-096, Final Decision, 6 DEPR 198,200 (October 26, 1999), quoting Gencarelli v. Department of Environmental Protection, No. 97-P-1860, Memorandum and Order Under Rule 1: 2 8 (Mass. App. Ct. February 9, 1999), affirming Matter of Gencarelli, Docket No. 90-159, Final Decision After Remand, 3 DEPR 90 (May 16, 1996).  That showing is made when the petitioner's direct case does not sustain his burden of going forward. Matter of Cheney, supra at 200.  
The Petitioners’ submission lacks the basic elements of credible evidence. “[C]redible evidence has both a quantitative and a qualitative component. Butler v. City of Waltham, 63 Mass. App. Ct. 435, 441 (2005). “Quantitatively, the evidence must provide specific factual support for each of the claims of particularized injury…[and] qualitatively , the evidence must of a type on which a reasonable person would rely to conclude that claimed injury will likely flow from the …action” Conjecture, personal opinion, and hypothesis are therefore insufficient.” Id. The Adjudicatory Rules further provide that: “Evidence may be admitted and give probative effect only if it is the kind of evidence which reasonable people are accustomed to rely in the conduct of serious affairs.” 310 CMR 1.01(13)(h).  
The Petitioners’ submission consists of hearsay statements allegedly made by

the City’s counsel in a settlement discussion. It describes some work proposed to be conducted in Faxon Field, but it does not make those allegations relevant to the issues for adjudication regarding the SOC’s compliance with the Regulations’ performance standards for work in BVW, the buffer zone to BVW, or BLSF.  Its conclusion that Faxon Field would be draining contributing to the destruction of wetlands appears to be no more than the personal opinion of one of the representatives who does not purport to have any expertise in wetlands or stormwater engineering.  I conclude that the Petitioners’ January 24th memo, even if considered prefiled testimony, substantially fails in both its credibility and lack of a competent source to meet the Petitioners’ burden of going forward and burden of proof.  “Petitioner's testimony cannot be accepted as competent or credible because neither has she demonstrated any appropriate factual foundation for her testimony, nor has she demonstrated sufficient expertise.”  Matter of Lisa Nguyen, Docket No. WET-2008-031, Recommended Final Decision (June 20, 2008), page 12;  Matter of  David Kaitbenski, Allen Aubin and Karen Aubin, Docket No. 99-015, Final Decision (June 26, 2000) (petitioners offer no more than unqualified and factually unsupported lay conclusions regarding project impact on wetlands and downgradient water quality); Matter of Southbridge, supra.  

The undated letter to the ACOE and the ACOE’s MPGP relate to that agency’s jurisdiction over dredging and filling activities associated with the construction of the City’s high school. It appears from the content of the letter that the Petitioners are complaining to the ACOE that the City is not complying with the conditions established in the MPGP.   It is evident that the Petitioners’ believe the conditions under which the construction of the high school was approved are somehow linked to the activities approved pursuant to the SOC.  To the extent that the Petitioners seek to obtain compliance with approvals related to the construction of the high school through the appeal of the SOC, those matter may not be reviewed in this proceeding. See, Town of Westwood, Docket No. 2001-186  Motion Decision (June 11, 2002); Matter of Augustine Luongo, Trustee, Luongo Realty Trust, Docket No. 98-053, Final Decision, (March 4, 1999).  In any event, the two ACOE related submissions lack relevancy to the adjudication of the SOC’s compliance with the Regulation’s performance standards, and do not contribute to the Petitioners meeting their evidentiary burden of proof.    

The purpose of the City’s proposed project is to improve and expand the athletic facilities at a public high school.  The cover letter accompanying the SOC documents that the Department closely reviewed the project and considered the citizens’ concerns. The review resulted in a recalculation of the project’s impact on BVW and revisions to the plan to reduce potential impacts to the resource area.  Replication of impacted wetlands is 4:1, four times the amount required pursuant to 310 CMR 10.55(4).  The Department required additional information regarding compensatory flood storage to ensure compliance with the BLSF standards. 

Conclusion

The Petitioners’ January 24th submission failed to comply with fundamental procedural requirements for direct testimony.  The content of the submissions also failed to provide credible evidence from a competent source relevant to the issues identified for adjudication. I recommend the appeal be dismissed as a result of the Petitioners’ failure to sustain their case. 
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______________________________







Philip Weinberg







Presiding Officer
NOTICE- RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD# 1-866-539-7622 or 1-617-574-6868. 
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