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RECOMMENDED FINAL DECISION

These consolidated appeals concern a project to install a seasonal float system at an existing pier proposed by the Community Boating Center (“CBC”) along Clark’s Cove in New Bedford.  The Petitioners, Irene Duprey Gutierrez and Kreg R. Espinola, challenge a Superseding Order of Conditions (“SOC”) issued on February 3, 2011 by the Southeast Regional Office of the Massachusetts Department of Environmental Protection (the “Department”) that approved the project.  The SOC, which contained a number of special conditions recommended by the Division of Marine Fisheries (“DMF”), was issued pursuant to the Massachusetts Wetlands Protection Act, M.G.L. c. 131, § 40 and the Wetlands Regulations, 310 CMR 10.00.  The New Bedford Conservation Commission (the “Commission”) had issued an Order of Conditions denying the project and is also challenging the Department’s position in this appeal.  The Petitioners and the Commission focused on two related aspects of the project site, the accumulation of sand obstructing flow beneath the timber section of the pier and the resulting accumulation of seaweed on the northern side of the pier.  The Petitioners argued that the Department had not properly reviewed the Applicant’s proposed project due to ambiguities as to its scope.  The Petitioners and the Commission also sought limitations on the use of motorized vessels at the pier and removal of seaweed from the site.   
I find that review of the project has been adequate, despite the ambiguities as to its scope and the identification of resource areas at the site.  I find that the SOC need not and should not address the accumulation of sand under the timber portion of the pier because the work involving the timber pier was governed by a prior Order of Condition issued by the Commission.  The Partial Certificate of Compliance issued by the Commission contains a continuing condition requiring CBC to maintain a five foot clearance under the timber portion of the pier that may be enforced by the Commission or the Department.  A Final Order of Conditions resolving this appeal would govern the work to complete the project related to the installation of the pilings, ramp, and seasonal float system.  I find that the proposed work as conditioned meets the performance standards for land under the ocean, land containing shellfish, and either rocky intertidal shore or coastal beach, but that the condition related to “propwash” lacks clarity as to permissible vessel use by the Applicant at the pier.  I recommend that the Department’s Commissioner sustain the SOC, with the addition of a condition referencing the continuing conditions in the Commission’s Partial Certificate of Compliance related to vessel use to clarify that they apply to the floats as well as the pier.  
ISSUES FOR ADJUDICATION  

1. Whether the proposed work meets the requirements of 310 CMR 10.25(6), related to Land Under the Ocean? 

310 CMR 10.25(6) states:
Projects not included in 310 CMR 10.25(3) which affect land under the ocean shall if

water-dependent be designed and constructed, using best available measures, so as to minimize adverse effects, and if non-water-dependent, have no adverse effects, on marine fisheries habitat or wildlife habitat caused by:

(a) alterations in water circulation;

(b) destruction of eelgrass (Zostera marina) or widgeon grass (Rupia maritina) beds;

(c) alterations in the distribution of sediment grain size;

(d) changes in water quality, including, but not limited to, other than natural fluctuations

in the level of dissolved oxygen, temperature or turbidity, or the addition of pollutants; or

(e) alterations of shallow submerged lands with high densities of polychaetes, mollusks or macrophytic algae.

2. Whether the proposed work meets the requirements of 310 CMR 10.34(5), related to Land Containing Shellfish? 

310 CMR 10.34(5) states: 
Notwithstanding the provisions of 310 CMR 10.34(4), projects which temporarily have an adverse effect on shellfish productivity but which do not permanently destroy the habitat may be permitted if the land containing shellfish can and will be returned substantially to its former productivity in less than one year from the commencement of work, unless an extension of the Order of Conditions is granted, in which case such restoration shall be completed within one year of such extension.

3. Whether the work meets the requirements of 310 CMR 10.31(3) and (4), related to Rocky Intertidal Shores?
 
310 CMR 10.31(3) and (4) state: 

(3) When a Rocky Intertidal Shore is Determined to be Significant to Storm Damage

Prevention, Flood Control, or Protection of Wildlife Habitat, any proposed project shall be designed and constructed, using the best practical measures, so as to minimize adverse effects on the form and volume of exposed intertidal bedrock and boulders.

(4) When a Rocky Intertidal Shore is Determined to be Significant to the Protection of Marine Fisheries or Wildlife Habitat, any proposed project shall if water-dependent be designed and constructed, using best available measures, so as to minimize adverse effects, and if non-water-dependent, have no adverse effects, on water circulation and water quality. Water quality impacts include, but are not limited to, other than natural fluctuations in the levels of dissolved oxygen, temperature or turbidity, or the addition of pollutants.

PROCEDURAL BACKGROUND





CBC is a nonprofit educational organization which offers programs involving boating for residents of the greater New Bedford area.  Durant PFT, para. 1.  The land where the existing pier is located lies along the boundary of New Bedford and the Town of Dartmouth.
  The pier at the site was constructed in or around 1963, and was more recently acquired by CBC.  Durant PFT, para. 8.  After CBC acquired the property, it filed a Notice of Intent in 2003 to reconstruct the pier and install a float system for CBC’s boating activities.   CBC also obtained a Chapter 91 waterways license for the project.  By 2006, the Commission’s Order of Conditions had reached the conclusion of its three year term and expired.  CBC had completed the reconstruction of the pier, and received a Partial Certificate of Compliance from the Commission for reconstruction and resetting of the pier, construction and placement of a concrete cap over the pier, and reconstruction of the timber bridge between the land and the pier.
   See App. Exh. 9 and Porter PFT, attachments.  The Commission’s Partial Certificate of Compliance identified 23 conditions from the 2003 Order of Conditions as ongoing or continuing conditions that apply in perpetuity.  Although CBC is currently using floats that are bottom-anchored along the northern side of the pier, these floats were not identified as completed work in the Partial Certificate of Compliance.  Continuing conditions, however, did refer to the seasonal floats and the use of vessels.  
CBC filed a new Notice of Intent with the Commission in 2010 to complete the project, specifically the installation of the pilings, platforms, ramps, and floats.  The seasonal floats would be located along 165 ft. of the north side of the pier, and floats at the end on the pier would extend 91 ft., parallel to the shore, in a “T” configuration.   DMF filed a letter with its comments to the Commission, recommending the use of float stops and restricting the use of floats in shallow water to nonmotorized vessels, a minimum spacing between the pilings, avoiding the use of chemically treated wood, ensuring the barge did not ground during construction, providing fuel spill containment, and prohibiting storage of floats except in upland areas.  App. Exh. 6.  CBC responded to DMF’s comments.  Durant PFT, para. 10 and App. Exh. 8.  In response to the Notice of Intent to install the float system with pilings, the Commission issued a denial with findings largely related to current conditions at the site.  CBC requested review by the Department.  The Department issued its SOC approving the project after CBC responded to two requests for additional information, 1) data related to the pile spacing and 2) a revised plan and profile showing that the float stops would maintain a 24” separation from the cove bottom as recommended by DMF, as best available measures to protect marine fisheries and wildlife habitat as required by 310 CMR 10.25(6).  App. Exh. 12.  The SOC included special conditions consistent with the recommendations of DMF, with the exception of the restriction to nonmotorized vessels which instead was framed as a prohibition on “propwash,” and provided that CBC was allowed, but not required to, remove accumulated seaweed from the beach.
While no procedural issues were identified for adjudication, the Petitioners, joined in part by the Commission, raised several objections related to the noncompliance of CBC with the prior Order of Conditions, the scope of the project and related plan change, the status of the project under the Massachusetts Environmental Policy Act (“MEPA”), the denial of their motion to add a witness prior to the hearing, and the identification at the hearing of coastal beach at the project site.   During the discussion of issues at the Pre-hearing Conference, most of the concerns about the project appeared to be related to existing conditions at the site, specifically the accumulation of sand under the timber bridge that obstructed flows and caused accumulation of seaweed, rather than the work proposed under the new Notice of Intent.
   Nonetheless, I identified the issues for adjudication, based on the proposed work as described in the SOC.
  Following the schedule for adjudication, the Commission filed the expert testimony of its agent, Sarah Porter, and the Petitioners each filed direct testimony as lay witnesses with their observations and incorporating the testimony of the Commission.
  The Department filed testimony of its expert witness and the Applicant filed testimony of the Executive Director of CBC and two expert witnesses.  
Partial Certificate of Compliance and the Scope of the Project

Upon review of the testimony of the parties, it became clear that the continuing conditions in the Commission’s Partial Certificate of Compliance had affected the Department’s view of the scope of the project and the views of all parties as to the applicability of the continuing conditions. 
   From a regulatory perspective, a Certificate of Compliance demonstrates that work under an Order of Conditions was satisfactorily completed, and upon recording, serves to release the applicant from further obligations to comply with the Order and removes any cloud on title.  310 CMR 10.05(9).  Continuing conditions and Partial Certificates of Compliance are each addressed in single sentences in the regulations, providing that a Certificate of Compliance may specify conditions that continue past the completion of the work and may specify that it applies only to portions of the work.  310 CMR 10.05(9)(e).
   Violations of continuing conditions in a Certificate of Compliance are subject to enforcement.  See 310 CMR 10.08(1)(a) and the Department’s Wetlands Enforcement Manual (November 2004).  In this case, the Commission issued a Partial Certificate of Compliance with continuing conditions.
     

The Partial Certificate of Compliance issued by the Commission did not identify the seasonal floats as completed work.
  The Applicant argued that the seasonal floating dock system was included in the 2010 Notice of Intent and the SOC.  In the direct testimony of the Department’s staff, however, Mark Bartow confirmed his opinion that the seasonal floats were not included in the SOC. Bartow PFT, para. 10.  In his view, the floats had been included in the Partial Certificate of Compliance related to the prior Order of Conditions because the Commission had included a continuing condition related to the floats.
  While the SOC did not identify the seasonal floats as proposed work, it contained conditions related to the floats.  Thus, the Department’s SOC was ambiguous, warranting a revised plan to ensure that the plan of record conformed to the scope of work that the Applicant sought to be approved.
  The Applicant filed a clarification of the plan, showing the seasonal floats as proposed.  See Applicant’s Motion to Clarify Plan (June 20, 2011).
The procedural mechanism for the acceptance of amended plans is the Department’s Plan Change Policy.  Administrative Appeals Policy for the Review of Project Plan Changes, DWW Policy 91-1, Issued February 8, 1991, Revised March 1, 1995.  The Policy states that the Department will not accept plan changes which “significantly modify the project configuration and which result in increased impacts to wetlands resource areas.” Id.
   Exceptions include where the Commission does not object to the plan change.  The Commission could have, and did not, object to the plan change at the time it was submitted.  The inclusion of the seasonal floats was consistent with the Notice of Intent filed by the Applicant, the review by the Commission, and the participation by the Petitioners during the Commission’s review.  Because the Commission did consider the floats in its deliberations, a plan change would likely have been academic from its perspective, a view shared by CBC.  The Department’s inclusion of conditions in the SOC related to the floats suggests that the Department also reviewed the seasonal floats, notwithstanding its view that the floats were approved by the prior Order of Conditions.
  Thus, I accepted the revisions to the plan to show the floats as proposed work.  

         Continuing Condition Related to the Timber Bridge
The Petitioners and the Commission sought, prior to the hearing, to have the SOC address both the proposed work under the new Notice of Intent and the as-built structures permitted under the expired Order of Conditions, related to the seaweed accumulation and timber bridge clearance.  The Partial Certificate of Compliance and its continuing conditions, however, explicitly govern the completed work of reconstruction and setting the pier, construction and placement of the concrete cap on the pier, and reconstruction of the timber bridge between the land and the pier.  Specifically, Continuing Condition 61 states:  “Maintenance of the existing public way, as may be required under Chapter 91, shall consist of maintaining a 5’ clearance under the pier.  This clearance shall be maintained with the use of hand tools only.”  Continuing conditions in a certificate of compliance, or partial certificate of compliance as is the case here, may be enforced by either the Commission or the Department.  The Applicant’s witness testified that CBC intended to comply with this Continuing Condition, and had performed some work in compliance.  Durant Cross.  As to any noncompliance with the continuing conditions in the Partial Certificate of Compliance, or any other issues of noncompliance of structures not addressed by the notice of intent and plan change related to this appeal, those questions would properly be addressed through enforcement by either the Commission or the Department.
   To the extent any aspect of this dispute is an enforcement issue, enforcement authority lies with the Commission and the Department, not with a Presiding Officer.  The timber bridge is subject to the continuing condition in the Partial Certificate of Compliance and is not subject to this appeal.
Continuing Conditions Related to Motorized Vessels     

A question arose at the hearing, raised particularly by the Commission, as to whether conditions limiting the use of motorized vessels could be included in the SOC.  Indeed, the Commission’s Order of Conditions had included several conditions related to use of the pier by vessels, which were included as continuing conditions in the Partial Certificate of Compliance.  See 2003 Order, Conditions 51, 52, 53, 54, and 57. The Department’s witness was of the view that vessel use was navigation could not be regulated under the Act.  It is certainly correct that navigation is not an interest under the Wetlands Protection Act and generally is addressed by the Department through its Chapter 91 authority.  As a practical matter, conditions relating to dock use can be extremely difficult to enforce and for that reason are wisely imposed sparingly.  But the Department’s SOC did include a veiled reference to the use of motorized vessels in Special Condition 4, which prohibited dredging, including “propwash.”
  In addition, Mr. Bartow referred to the continuing conditions in the Partial Certificate of Compliance as applying to the floats, so it is not entirely clear whether he viewed the continuing conditions related to vessel use as applicable only to the pier or to the floats as well.  If so, CBC would be bound by the continuing conditions related to vessel use despite the absence of similar express conditions in the SOC.  
In addition, the Small Docks and Piers Guidance published by the Department and included as the Applicant’s Exhibit 19 does include references to use of motorized vessels and sample conditions, such as “Motorized vessels shall be moored stern seaward at the float or end of the pier to prevent “propeller dredging” and turbidity.”  App. Exh. 19, p. 21.  The Guidance also recommends placement of floats at the end of piers where the water is deep enough to accommodate use by boats. Thus, based upon Guidance documents of the Department, explicit conditions related to motorized vessels may be acceptable.   At the project site, the landward end of the northern float is landward of mean low water, too shallow at low tides for any access by motorized vessels.  Further, CBC indicated that it did not object to conditions related to motorized vessels, and intended to conform to the conditions included in the Order of Conditions that were referenced in the Partial Certificate of Compliance.
  The ambiguity is whether, where the Partial Certificate of Compliance governed the work related to the stone pier and timber bridge but not the floats, the continuing conditions related to vessel use at the pier also govern vessel use at the floats.  Given the circumstances presented here, where the Applicant expects to comply with conditions on vessel use, the Commission intended to impose conditions on vessel use, and the Department held the view that the continuing conditions applied to the floats, it seems eminently reasonable to clarify whatever ambiguity may remain on this point by including in a Final Order of Conditions a simple reference as to the applicability of the continuing conditions to the seasonal floats as well as the pier itself.    
THE TESTIMONY OF THE PARTIES

The Petitioners, Ms. Gutierrez and Mr. Espinola, testified that there had been a substantial increase in seaweed accumulation in front of the property to the north since the completion of the initial work by the CBC.  Pet. PFT, para. 2.  They stated that the failure of CBC to maintain the clearance under the pier to allow flow of water had caused the accumulation of seaweed.  Pet. PFT, para. 3.  The Petitioners’ testimony outlines the procedural steps in the review of the project, identifies issues not considered in the review, states that the project fails to protect the interests of the Act, and then reiterates the testimony of the Commission’s witness as to coastal beach, land containing shellfish, pollution, marine fisheries, rocky intertidal shores, and land under the ocean.  Pet. PFT, paras. 18-26.   They testified that prior to CBC’s reconstruction of the pier, water would flow under the timber bridge during all seasons at medium and high tides, and that as the flow of water had decreased, the presence of “muck” at a depth of 2 to 3 ft. had increased along the entire north side of the pier.  Pet. Reb. paras. 6-9. They stated that the actual project was 40 times as large as the project review by Mr. Bartow for the SOC, due to his omission of the floats.  Pet. Reb., para. 19.  They disagreed with Mr. Humphries as to site conditions, testifying that the area was rocky at low tide and was not sandy but instead was “mucky.”  Pet. Reb. to Humphries, paras. 1-3.  They stated that seaweed accumulated throughout the cove, but there was no seaweed on the Dartmouth side of the pier.  Pet. Reb. to Forgue, paras. 2-3.  I declined a request from the Petitioners to allow the addition of an expert witness to file rebuttal testimony as untimely, where the still-unidentified witness did not file direct testimony and the hearing was imminent.  This testimony of this witness, described as an expert in near shore tidal ecosystems, would properly have been part of the Petitioner’s direct case.  310 CMR 10.05(7)(j)3.c.  

 
The Commission’s witness, Sarah E. Porter, has served as the Conservation Agent for New Bedford since 2000.   Ms. Porter is qualified as an expert witness, with over 20 years of experience in wetlands science, a B.S. in Wildlife Biology and a Masters degree in Natural Resources Science.  Porter PFT, para. 1.  She explained that CBC had obtained an Order for the construction of the entire project, but the portion involving the pilings and floating dock system forming a “T” at the end of the pier was not completed and therefore not included in the Partial Certificate of Compliance.  Porter PFT, para. 2-3.   She testified that truckloads of sand deposited on the south side of the pier in Dartmouth had moved in a northerly direction, causing a build-up under the timber bridge, which in turn caused seaweed accumulation along the upper and intertidal zones of Clark’s Cove.  She testified that the seaweed is habitat for marine organisms in the spring but decomposed in the summer causing an intense odor, leading to complaints to the New Bedford Health Department when it occurs on New Bedford beaches.  She stated that green algal blooms had formed in the summer with the reduction in flushing.
  Ms. Porter testified that the Commission acknowledged that the pier had been present for decades, but had denied the permit, in part, because CBC’s activities had altered the resource areas.  
Ms. Porter noted that the Order had required CBC to remove the sand accumulation to ensure tidal flow between the north and south side of the pier, but she had not seen CBC remove the sand.  Porter PFT, para. 11.   As to land containing shellfish, Ms. Porter testified that the plans did not show float stops, although she acknowledged that stops were required in the SOC, she noted that the lack of conditions related to the use of motorized vessels could result in impacts to marine fisheries, and she stated her opinion that the CBC had not addressed impacts to rocky intertidal shores and land under the ocean.  Porter PFT, para. 12,15, 17 and 18.  Ms. Porter objected to the condition in the Department’s SOC allowing but not requiring the removal of seaweed without any time limitations, because in her opinion seaweed removal should not be conducted during spawning of horseshoe crabs in late spring and use of the beach by avian wildlife in the spring.  Porter Reb., para. 2.  She noted the noncompliance of CBC with the condition relating to sand accumulation under the timber bridge, and the failure of the SOC to specify a location for the deposition of sand removed from beneath the timber bridge.  Id.  In her opinion, the deposition of seaweed had a negative impact on water circulation and quality, by decreasing dissolved oxygen.  Porter Reb., para. 3.  She also noted the noncompliance of CBC with conditions related to the use of motorized vessels , causing turbidity which could impact shellfish beds.  Porter Reb., para. 5.  She testified that rocky intertidal shore is present at low tide, and is impacted by the accumulation of sand and seaweed on the north side of the pier.  Porter Reb. para. 6.  
The Applicant’s witness Peter Durant, Executive Director of CBC, testified as to the permitting of the project and CBC’s intent to comply with conditions related to motorized vessels.  He testified that seaweed accumulates on both the north and south side of the pier, and thoughout Clark’s Cove, and that the seaweed was unrelated to the pier.  Durant PFT, para. 24 and App. Exh. 17.  He testified that CBC had consulted with marine specialists from the School for Marine Science and Technology at the University of Massachusetts Dartmouth, and been advised that the seaweed in Clark’s Cove is “generally naturally occurring due to the current flow of the cove.”  Durant PFT, para. 25 and App. Exh. 8.  Periodic raking would remove the seaweed but not affect the accumulation.  Id.   He testified that CBC had filed a revised plan showing the use of float stops in response to DMF’s recommendations for the project.  Durant PFT, para. 30, 31 and App. Exh. 13.  
Kevin W. Forgue, a civil engineer, also testified for the CBC.  Forgue PFT, para. 1.  He testified as to the permitting history of the project, including that the Commission had approved the work in 2003 and then denied the project in 2010.  He testified that CBC had incorporated all the recommendations of DMF, and that the project was also consistent with the Department’s Guidance on Small Docks and Piers.  Forgue PFT, paras. 29-31. He further testified that the project met the performance standards for work in wetlands resource areas.  Forgue PFT, paras. 35-55.  
Stanley Humphries, a coastal geologist, also filed expert testimony for CBC.  He testified that, in his opinion, there was rocky intertidal shoreline within Clark’s Cove but not at the project site and that there was no eel grass at the project site.  Humphries PFT. paras. 18-22.  He testified that, even if the project were on rocky intertidal shore, it would meet the performance standard for this resource area because the project had been designed using best practical measures to avoid adverse impacts by the use of driven pilings.  Humphries PFT. paras. 40-49.  Because the driven pilings and the floats would not alter the sandy ocean floor, in his view the project met the performance standards for land under the ocean.  Humphries PFT, paras. 50-54.  As to land containing shellfish, Mr. Humphries testified that the project had complied with the recommendations of DMF and met the performance standards.  He testified that CBC’s motorized vessels had shafts less than 18” long, so that they could safely operate at the seaward end of the existing float, and floats further seaward, where the water depth is 3 to 4 ft. at low tide.  Humphries PFT, paras. 50-54.  
The Department’s witness, Mark Bartow, described how the special conditions in the SOC were designed to meet the performance standards for the affected resource areas.  Special Condition 2 required the installation of float stops to maintain a 24” separation between the bottom of the floats and the cove bottom, to reduce turbidity or erosion that could result if the structure came into contact with the ground.  Special Condition 4 prohibited dredging, including propwash, also to avoid turbidity.  Special Conditions 5 through 8 and 11 addressed the construction of the project by prohibiting construction equipment on the coastal beach or land under the ocean, requiring that the pilings be mechanically driven rather than jetted, and that the work be performed either from a barge in no less than two ft. of water or from the pier itself.  Special Conditions 9 and 10 specified, respectively, that timber used for pilings must not contain creosote and must be greenheart wood or its equivalent.  Special Condition 12 allowed, but did not require, that accumulated seaweed north of the pier and seaward of the mean high water line may be removed periodically using hand tools and off-site disposal.  Finally, Special Condition 13 required that portions of the floating dock must be stored in an upland location.   He testified that Ms. Porter’s and the Petitioners’ testimony lacked specificity as to where the SOC failed to meet the performance standards.  Bartow Reb.  He disagreed with Ms. Porter that the site contained rocky intertidal shore, but that if it did, Ms. Porter had failed to show that the project was not adequately conditioned to meet the performance standards and that any impacts from the timber project were outside the scope of this adjudication because that portion of the project had been completed and was governed by the Partial Certificate of Compliance.  Id.   

WHETHER THE PROJECT MEETS THE PERFORMANCE STANDARDS


The project, which includes the ramp, platform, piles, and seasonal floats but not the reconstructed stone pier or timber bridge, has been conditioned through the Special Conditions in the SOC, and I recommend the referencing of the continuing conditions related to vessel use so that they will apply to the floats.  There is evidence in the record suggesting that CBC has not always complied with conditions related to vessel use or the condition related to the accumulation of sand under the timber bridge.  As discussed, noncompliance with conditions may be grounds for refusal to extend an Order pursuant to 310 CMR 10.05(8) or for enforcement pursuant to 310 CMR 10.08, but the question posed by the filing of a Notice of Intent is whether the proposed work meets the performance standards for the resource areas affected by the proposed work.  The project proposed by CBC is water-dependent, so the Department must find that the project has used best available measures to minimize adverse effects on marine fisheries and wildlife habitat to protect land under the ocean.  The conditions already imposed largely reflect the measures recommended by DMF.  Although there was testimony related to the position of the “T” section of floats at the terminus of the pier and whether it could be shifted to the south, there was no testimony that a change in the location of the “T” section would result in any change in impact to any resource areas.  Although the Petitioners have argued that the areal extent of the floats, at more than 4,500 sq. ft., is large, there is no testimony to support a conclusion that this area of land under water will be altered by the floats.  Although there was some testimony related to changes in water quality, this adverse impact was attributed to the accumulation of seaweed from the blockage under the timber bridge rather than the proposed pilings and floats.  There was no testimony to support a conclusion that CBC’s pilings and floats would impact shellfish productivity, with the incorporation of conditions related to vessel use to address turbidity caused by propellers.   It was clear that seaweed accumulates and decomposes  on other beaches in New Bedford.  Thus, the Petitioners failed to meet their burden of proof.  I address only two issues in detail related to the resource areas and the performance standards, the presence of coastal beach at the site and the removal of seaweed from the beach.
Coastal Beach Resource Area

I raised a question at the hearing as to the location of four 12” timber piles above mean low water for the platform for the ramp to the float on the north side of the pier.
  The placement of the piles and a corner of the landward float above mean low water as shown on the plan, means that the project is partially situated on coastal beach resource area.  Neither the Applicant’s Notice of Intent nor the Department’s SOC identified coastal beach as a resource area to be altered, as both indicated a check mark only for land under the ocean and land containing shellfish.
  In its Order of Conditions denying approval for CBC’s proposed project, the Commission identified coastal beach as an affected resource area, from the perspective of the current use of the float rather than the proposed pilings, and also identified rocky intertidal shore as a resource area present at the site.  The parties had focused on the beach as the location of seaweed accumulation on the north side of the pier but not as a resource area where work was actually proposed.
  Both Mr. Forgue and Mr. Bartow characterized the omission as an oversight.  Forgue Cross, Bartow Cross. 
The Petitioners, supported by the Commission, had requested the inclusion of the issue of whether the work meets the performance standards for coastal beach one week prior to the hearing, a request that I denied as untimely, but sought to have the SOC address both the proposed work and the as-built structures.  As discussed above, the Partial Certificate of Compliance and its continuing conditions govern the completed work of reconstruction of the pier and the timber bridge.  Nonetheless, the question remains as to whether the project meets the applicable performance standards.  The Department’s witness testified at the hearing that the work met the performance standard for coastal beach at 310 CMR 10.27, although his pre-filed direct testimony evaluated the project under the standards for land under the ocean at 310 CMR 10.25(6) and land containing shellfish at 310 CMR 10.34(5), reflecting the issues identified for adjudication.  Because the Department had taken the position that coastal beach was not a resource area impacted by the project, it appears unlikely that the Department had reviewed the project from that perspective.  
However, the performance standards for coastal resource areas are quite similar.  The location of the four piles and corner of the float is on tidal flat, and the performance standard for work on tidal flat under the regulatory provisions for coastal beach at 310 CMR 10.27(6) is  included within the performance standard for work in land under the ocean at 310 CMR 10.25(6).  Both these provisions include the use of best available measures to minimize adverse effects caused by alteration in water circulation and changes in water quality, which were concerns of both the Petitioners and the Commission.
  Land containing shellfish is a resource area that overlays other resource areas, and may include both land under water and tidal flat.  Thus, the area of the four piles for the platform and corner of the landward float were included in land containing shellfish and the review of whether the project met that performance standard.  As to rocky intertidal shores, the performance standards at 310 CMR 10.31(3) and (4) require best available measures to minimize adverse effects on the form and volume of exposed rocks, water circulation, and water quality.  Therefore, due to the redundancy in the governing performance standards for the resource areas that were identified for adjudication, any failure to apply the performance standards for coastal beach/tidal flat to the limited work proposed thereon would not appear to be of consequence for purposes of project review.  The Petitioners and the Commission filed testimony on both rocky intertidal shore and coastal beach, so were not prejudiced by the misidentification. 
Removal of Seaweed from the Beach
The Petitioners objected to the accumulation of seaweed along the shore on the north side of the pier, raising the question of whether the SOC should have included a condition requiring, rather than simply allowing, CBC to remove the seaweed at least during the late summer when it is not providing habitat for marine life.  I find that such a condition, under the facts presented here, is not necessary to meet the performance standards for a water-dependent structure.  In addition, such a condition would be difficult to enforce, with seaweed deposited on the beach twice daily by the incoming tide.  Most importantly, seaweed accumulation on beaches is a natural occurrence. There is evidence in the record indicating that Clark’s Cove generally tends to accumulate seaweed, due to water circulation within the cove and perhaps also due prevailing winds.  New Bedford has instituted a program to remove seaweed on public beaches in response to complaints from residents about the odors of accumulated seaweed, indicating that the problem is not specific to CBC’s pier.  It appears likely that many water-dependent structures could affect the deposition or accumulation of seaweed, and yet, I am aware of no case where the Department has conditioned approval of a project with a requirement that an applicant remove seaweed.   The elimination of odor-causing deposition on a resource area is not a public interest under the Wetlands Protection Act for which wetland resource areas are protected.
  310 CMR 10.01(2).  The Commission, however, testified that the seaweed provided valuable habitat for birds and spawning horseshoe crabs in the spring.  Based on this testimony, I recommend that Special Condition 12 related to permissive removal of seaweed be revised to reflect the limitation requested by the Commission.
 

Request for Remand and MEPA Review
The Petitioners argued after the hearing that the project should be remanded to the Commission for further review.  Although the resolution of this appeal was complicated by the questions raised by the scope of work proposed and permitted under the SOC and the late acknowledgment by CBC of the presence of coastal beach at a corner of the affected site, the project has been adequately reviewed with an opportunity for the Commission, as well as the Petitioners, to be heard.  Accordingly remand is not warranted.  The Petitioners additionally raise the issue of whether the project must comply with MEPA.  The MEPA regulations contain an exception for pile-supported or bottom anchored structures greater than 2,000 sq. ft. where the structures are seasonal floats.  301 CMR 11.03(3)(b)(6).  Thus, the Department is not precluded from issuing a Final Order of Conditions.  
CONCLUSION

I recommend that the Department’s Commissioner issue a Final Decision and Final Order of Conditions, affirming the SOC but also referencing the continuing conditions related to vessels in the Commission’s Partial Certificate of Compliance to clarify that they apply to the use of the floats as well as the pier and incorporating a minor revision imposing a time restriction related to seaweed removal.  
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                                                                                     _______________________

                                                                                                 Pamela D. Harvey

                                                                                                 Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  
Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

�310 CMR 10.34(4) states:


    Except as provided in 310 CMR 10.34(5), any project on land containing shellfish shall not adversely affect such


    land or marine fisheries by a change in the productivity of such land caused by:


(a) alterations of water circulation,


(b) alterations in relief elevation,


(c) the compacting of sediment by vehicular traffic,


(d) alterations in the distribution of sediment grain size,


(e) alterations in natural drainage from adjacent land, or


(f) changes in water quality, including, but not limited to, other than natural fluctuations in


the levels of salinity, dissolved oxygen, nutrients, temperature or turbidity, or the addition


of pollutants.


 


�  For comparison, the performance standards for coastal beach for this type of project state: 





   (3) Any project on a coastal beach, except any project permitted under 310 CMR 10.30(3)(a),


   shall not have an adverse effect by increasing erosion, decreasing the volume or changing the


   form of any such coastal beach or an adjacent or downdrift coastal beach.





   (6) In addition to complying with the requirements of 310 CMR 10.27 (3) and 10.27(4), a


   project on a tidal flat shall if water-dependent be designed and constructed, using best available


   measures, so as to minimize adverse effects, and if non-water-dependent, have no adverse


   effects, on marine fisheries and wildlife habitat caused by:


(a) alterations in water circulation,


(b) alterations in the distribution of sediment grain size, and


(c) changes in water quality, including, but not limited to, other than natural fluctuations in


the levels of dissolved oxygen, temperature or turbidity, or the addition of pollutants.





310 CMR 10.27(3) and (6).





� One consequence of the proximity to the municipal boundary was that activities, such as the deposition of sand on the beach south of the pier were outside the Commission’s jurisdiction. In addition, the Town of Dartmouth apparently was opposed to the siting of CBC floats within its jurisdiction.


 


� The timber bridge is a walkway on pilings from upland over the beach area to the stone pier.  Because it is a structure on pilings rather than solid fill, tidal flows apparently were intended to pass beneath the timber bridge. 


�The issues for adjudication were identified at the Pre-hearing Conference.  The Pre-hearing Statements of the Petitioners, the Commission and the Applicant lacked citation to any specific wetlands resource areas or performance standards in the regulations.  The Department stated that the project met the performance standards for land under the ocean. 





� In an Issues and Schedule Order, I specifically noted that the burden of production and proof would rest on the Petitioners as to whether the project met the regulatory performance standards.  I also noted that the Department should resolve the question of the status of the floats, as the cover letter to the SOC referred to the project as two platforms, one gangway, one ramp, and the 18 pilings.  The Petitioners and the Applicant participated in the Conference pro se, but later obtained counsel. 


   


� CBC filed a motion to dismiss for lack of standing, which the Petitioners opposed.  After the Petitioners and the Commission filed their direct cases, CBC filed motions to strike various portions of the Petitioners’ and Commission’s testimony and also to dismiss for failure to state a case as to issues 2 and 3 related to whether the work meets the performance standards for land containing shellfish and rocky intertidal shores. As to standing, for purposes of a motion to dismiss, the Petitioners had asserted sufficient facts, which taken as true, were sufficient to survive a motion to dismiss prior to the filing of testimony.  I advised the parties that standing could be raised later, after conclusion of the testimony.  I generally allowed the testimony of Irene Duprey Gutierrez and Kreg R. Espinola to remain in the record as the observations of lay witnesses.  I denied the motion to dismiss for failure to sustain the case.  As to land containing shellfish, at a minimum there appeared to be a dispute as to whether the DMF recommendations were included, or should have been included, as to the use of nonmotorized vessels at the pier.  As to rocky intertidal shores, CBC did not identify this resource area on its plan but the Commission asserted at the Pre-Hearing Conference that this resource area was present at or near the site, and Ms. Porter testified that the impacts from the project may cause loss of the habitat from sand deposition on the north side of the pier and scouring on the south side.  Thus, the performance standards for both land containing shellfish and rocky intertidal shores remained as issues for adjudication.  Paragraph 8 of the Petitioners’ testimony, related to navigation, was excluded because navigation is not an interest identified in the Wetlands Protection Act.  Paragraph 18 of the Petitioners’ testimony, which also appears as Paragraph 11 of Sarah Porter’s testimony concerned the aftermath of the 2003 Order issued by the Commission that was not the subject of this adjudication.


  


� On June 6, 2011, I issued an Order for Status Conference Call to clarify with the parties the scope of the project, with the hearing imminent, because the testimony showed inconsistencies in their assumptions as to the scope of the project.  The issues for adjudication were identified on the assumption that what is now referred to as the “T” float system was not included in the SOC because it was not proposed as part of the project now under appeal.  The Department did not respond to my request in the Issues and Schedule for Adjudication that it confirm the scope of the project and the Applicant did not file a motion for plan change, identifying the seasonal float system as proposed. The Department’s SOC, in the cover letter, the body of the SOC at “Brief Project Description,” and a third time at Special Condition 1, referenced the work approved as “construction of a 5’x8’platform, 8’x10’platform, 5’x30’gangway, 5’x30’ ramp, and the installation of 18 timber pilings.” The Seasonal Floating Dock System was shown on the plan but is not preceded by the word “Proposed.”  The notation “Proposed 12” Greenhart Timber Pile Typ for 12” was shown with an arrow toward the north side of the pier in the area of the existing float; there was no arrow pointing toward the 17.3’x91’ float at the end of the pier shown as part of the “Seasonal Floating Dock System.”  The 2003 Order of Conditions references plans used for the c. 91 license for the project which show an arrow for a “Proposed Seasonal Modular Floating Dock System” pointing to the float at the end of the pier.    


� A Partial Certificate of Compliance issued where work on a project was not completed would remain in place. Applicants may complete work under a new Order and request a full Certificate of Compliance for the entire project to clear title, a result achieved through referencing both Orders with the file numbers, and any Partial Certificate of Compliance in the full Certificate of Compliance.  While there may be circumstances where an issuing authority may revisit continuing conditions after completion of a project under a second Notice of Intent, here, the continuing conditions related to separate project components of the timber bridge reconstruction logically would be retained.


   


� References to ambiguities that arose among the parties in this appeal from the Partial Certificate of Compliance are not intended as a criticism of the Commission’s work, which appears to have been thorough and thoughtful.  The use of a Partial Certificate of Compliance with continuing conditions was entirely appropriate, and absent an appeal, would not likely have raised these questions. 


  


� Later, Ms. Porter testified that the continuing condition related to seasonal floats implied that the seasonal floats with the exception of the “T” section at the terminus of the pier were included in the Partial Certificate of Compliance, but noted that the “T” portion had not been constructed and the project lacked a full Certificate of Compliance.  Thus, in her view, the facility was operating without a valid permit and no further permitting should be allowed unless and until it obtained a full Certificate of Compliance.  Porter Reb., para. 2.  Like Mr. Bartow, however, Ms. Porter referred to conditions related to the floats on the northern side of the pier, such as float stops, and she also testified to lack of compliance with the condition related to the timber bridge which had been included in the Partial Certificate of Compliance. The minutes of the Commission’s hearings on the project indicated that the seasonal floats, not necessarily limited to the “T” section at the pier’s terminus, had been considered by the Commission and the subject of comments by the Petitioners.


    


� Mr. Bartow’s testimony was consistent with the recollection of Ms. Porter of statements he made at the Pre-Hearing Conference. See Affidavit of Sarah Porter, October 5, 2011. 


  


� Mr. Bartow’s testimony did address the floats, as he testified that the proposed work that would impact resource areas was limited to the pilings and “a portion of the existing float system.”  Bartow PFT, paras. 10 and 15.


   


�The “project configuration” refers to the location of the structural components of the project. The Department may accept changes which “involve unchanged or decreased impacts but which do not constitute significant changes


from the project configuration acted upon by a commission.” Id.  


   


�As the October date of the hearing approached, the Petitioners filed a partially assented to motion in opposition to clarify plan/motion for directed decision. While I agree with the Petitioners, both the abutters and the Commission, that there was some ambiguity around the scope of the project that could affect the issues, an ambiguity that resulted in my June 6, 2011 and June 10, 2011 Orders, the procedural opportunity to respond occurred at that time.


    


� The cause of the accumulation of sand under the bridge, according to Ms. Porter, is the deposition of sand on the beach by trucks on the south side of the pier in Dartmouth. In other words, the accumulation of sand does not appear to be attributable to the work conducted by CBC to reconstruct the pier or timber bridge.  Nonetheless, CBC is required to maintain the 5 ft. clearance under the timber bridge.   


� Propwash refers to the action of a propeller that may churn up sediments and vegetation from the seafloor, causing turbidity from the suspension of sediments or vegetation in the water column and adversely effecting the benthic environment.      


� As an organization that offers instructional programs on sound boating practices and that owns boats, CBC would be expected to conduct its activities to avoid propwash, as a good environmental practice as well as to avoid damage to its propellers in shallow water. 


 


� The hearing was held on October 12, 2011. The hearing was rescheduled after settlement efforts failed and the Commission’s witness became available.   


 


� I inquired at the hearing as to whether it was possible that what had been characterized as a seaweed problem in New Bedford was actually an algal problem related to nitrogen enrichment of coastal embayments. Ms. Porter thought it was possible.     


� The Petitioners, supported by the Commission, requested the inclusion of the issue of whether the work meets the performance standards for coastal beach one week prior to the hearing, a request that I denied as untimely.  The Commission’s expert witness, Sarah Porter, addressed coastal beach in her pre-filed testimony.  Her testimony focused, however, primarily on impacts that were alleged to be occurring from the existing structures at the site.   





� In its Pre-hearing Statement, the Department identified the issue as compliance with the performance standards for land under ocean.  The Applicant and the Commission did not identify any specific resource areas. In its denial OC, the Commission identified coastal beach as an affected resource area, from the perspective of the current use of the float rather than the proposed pilings, and also identified rocky intertidal shore as a resource area present at the site. 


   


� The claim raised by the Petitioners may have been in the nature of 310 CMR 10.24(2), a provision that allows an issuing authority to impose conditions on a project in one resource area, i.e., land under ocean, will adversely affect another resource area, i.e., coastal beach, but no party identified that regulatory provision. 


 


� 310 CMR 10.27(4) does not apply to the proposed work and the remaining provision at 310 CMR 10.27(3) related to increasing erosion, decreasing the volume, or changing the form of the beach were not raised in claims by the Petitioners.  


� As to standing, the evidence supports a conclusion that the Petitioners may be harmed by the accumulation of seaweed to the extent it decomposes and causes odor, but such an injury is not within the scope of interests identified in the Wetlands Protection Act.  310 CMR 10.04 (Person Aggrieved).  Further, the Petitioners have not shown that the seaweed deposition is related to the floats and pilings, instead of the timber bridge and pier itself which is not the subject of this appeal.  Although an alternate disposition of dismissal for lack of jurisdiction may be warranted by the failure of the petitioners to demonstrate standing, I recommend resolution of this appeal on substantive grounds.  


  


� Department staff may draft the revision for inclusion in an FOC, perhaps by referring to the language used in the Commission’s Order allowing such removal by the New Bedford DPW.





