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RECOMMENDED FINAL DECISION

I.
INTRODUCTION
In this appeal, Maryclaire Wellinger (“Wellinger”) on behalf of a ten citizen’s group (“the petitioners”),
 from the town of Marblehead, Massachusetts challenge the Superseding Order of Conditions (“SOC”) that the Massachusetts Department of Environmental Protection (“the Department”) issued to the applicant, Craig Campbell (“Campbell”) on June 12, 2007.  The proposed project (“the project”) is a multiyear program for the application of herbicides to Black Joe’s Pond in Marblehead, Massachusetts, to reduce nuisance levels of aquatic vegetation.  The project is subject to the Massachusetts Wetlands Protection Act, G.L. c.131, § 40 (“MWPA”).
II.
FACTS

The property, the Joseph Brown Conservation Area, is an historical site.  Joseph Brown, a freed slave born in 1750, was the son of a black mother and native Gay Head Indian father.  After serving in the Revolutionary War, Brown returned to Marblehead, purchased a colonial saltbox built in 1690, and opened “Black Joe’s Tavern.”  The tavern still stands on Gingerbread Hill beside the mill pond that bears his name.  See Weltner, Linda, prepared with the help of David F. Barry, “Black Joe A Mythical, Musical, And Unforgettable Man On Gingerbread Hill” Marblehead Magazine (1996).

The pond is a small, shallow body of water with a surface area of about 1.5 acres and an average depth of about two feet.  Id.  There are no flowing inlets to the pond.  Id  Recharge to the pond is by precipitation, groundwater, and overland flow.  Id.  The pond level can be manipulated to a limited degree at the outlet, which flows into a stormdrain system and eventually discharges into the ocean in Dolibers Cove.
  Id. at p. 2.  The pond sediment and shallow depth promote dense growths of watershield (Brasenia schreberi), naiad (Najas sp.), and filamentous algae, which is a natural consequence of these conditions.  Id.  Land uses in the pond watershed consist of residential development along much of the southern side of the pond.  Id.  In some cases, lawns and landscaping are located directly adjacent to the pond edge.  Id.  The remainder of the pond watershed appears to be underdeveloped.  Id.  Pond uses include passive recreation, fishing and canoeing.  Id.  

Black Joe’s Pond has at least 29 species of trees and shrubs that provide a habitat for wildlife.  See Exhibit 5, Pre-Filed Testimony of Barbara Warren (“Warren”) at ¶ 3.  Twenty-three bird species and two butterflies, Peck’s Skipper and the harvester were identified.  Id.  Sightings of kingfisher, hooded merganser, egrets, great blue heron and loons were reported.  Id.  Painted turtles and snapping turtles have also been seen.  Id.  There are also reports that “high densities of juvenile animals such as mussels, barnacles, and crabs” are present.  See Exhibit 6, Pre-Filed Testimony Denise Fiore (“Fiore”) at ¶ 4.  “Tiny juvenile fish have also been seen including flounder.”  Id.  Other “fauna present are juvenile lobsters, green sea urchins, juvenile sea stars, two species of periwinkle, slipper limpets, softshelled clam, oyster, clam worms, 12 scaled worms, amphipods, shrimp, tunicates and bryozoans.”  Id. 

The project proposes to use the Environmental Protection Agency registered herbicides Reward (Diquat dibromide), Rodeo (Glyphosate) and a copper-based algaecide in the pond.  See SOC at p. 1.  Alum is also proposed to be used to inactivate the plant nutrient phosphorous in the water column and the sediments.  Id.  
III.
PRIOR PROCEEDINGS
A.
Proceedings Before The Department 

Aquatic Control Technology submitted a Notice of Intent (“NOI”) to the Marblehead Conservation Commission on April 12, 2006, on Campbell’s behalf.
  See Exhibit 14, Pre-Filed Testimony Gary Bogue (“Bogue”) at ¶ 5; Exhibit 10, Pre-Filed Testimony Gerald N. Smith (“Smith”) at p. 1.  The Conservation Commission issued an Order of Conditions (“OOC”) on June 22, 2006, approving the project.  See SOC at p. 2.  The OCC was appealed by Wellinger and another assign error for two reasons:  the use of herbicides is an extreme measure that is unjustified . . . because other alternatives were not fully explored; and the impact of herbicides in Dolibers Cove on the flora and fauna.  Id.  For his part, Campbell appealed the OOC because he objected to Special Condition 28 which required all of the owners of Black Joe’s Pond to give their consent to the project.  Id. 
Bogue drafted the SOC with the following conditions:

(a) The herbicide treatments would be limited to the first growing season of the SOC with a vegetation monitoring program for the subsequent years of the SOC.
(b) The water level in Black Joe’s Pond shall be drawn down, if possible, prior to herbicide applications.  Herbicides shall be applied during the low-flow periods, taking into account weather predictions.  The Applicant shall immediately notify the Commission and the [Department] if any downstream discharges occur during any of the herbicide treatments.

(c) Following the chemical treatments proposed in the SOC and prior to any further management proposals involving Black Joe’s Pond, a long-term pond management plan shall be developed that incorporates data from studies of the pond, has public participation in its development, considered alternatives to herbicides and uses the GEIR and its companion report for guidance.  This report shall be submitted to the conservation commission as planning document for future pond management activities.  A copy of this plan shall be submitted to [the Department].
See Exhibit 14, Bogue Pre-Filed Testimony at ¶¶ 10(a)-(c). 

First, the Department found that the project using chemical applications to control the nuisance levels of aquatic vegetation is a short term solution to pond eutrophication.  Id. at p. 3.  The SOC stated “[c]hemical control is a useful tool but does not address the root causes of the nuisance vegetation in Black Joe’s Pond.”  Id.  The Department uses the Eutrophication and Aquatic Plant Management in Massachusetts, Final Generic Environmental Impact Report (2004) (“GEIR”) for guidance. Id.; Exhibit 2.  It instructs that “[t]he use of herbicides to get a major plant nuisance under control is a valid element of long-term management when other means of keeping plant growths under control are then applied.  See SOC at p. 3.  However, failure to apply alternative techniques on a smaller scale once the nuisance has been abated places further herbicide treatments in the cosmetic maintenance category.  Id.  [Campbell] has not developed a long term management plan that proposes alternatives to herbicide treatment.  Id.  Therefore, [the Department’s] SOC permits the use of herbicides for the first year (one growing season) of the Superseding Order and requires that the pond is monitored for the three years of the Superseding Order.  Id.  The SOC also requires that a long term management plan be developed for the pond.”  Id.  
Second, “[t]he impact of chemicals in Dolibers Cove was considered by the National Heritage and Endangered Species Program.  Id.  In a letter dated April 23, 2007, the Program stated that the project as . . . proposed will not adversely affect the actual Resource Area Habitat of state-protected rare wildlife species.”  Id.  Third, the Department “recommend[ed] that that the GEIR and its companion report, The Practical Guide to Lake Management in Massachusetts be used as guides when developing the pond management plan.  Id.; see also Exhibits 2 and 12.
B.
Proceedings Before Office Of Appeals And Dispute Resolution
The original approval for this project issued on June 22, 2006.  See Campbell RFD May 28, 2008, at p. 2.  The petitioners filed this appeal on June 28, 2007.  Id.  The petitioners moved to dismiss on the grounds of mootness.  Id.  In outlining their grounds, they asserted that the SOC should be vacated because Campbell failed to obtain an extension of the one-year limit on the application of herbicides to Black Joe’s Pond which was issued concurrently with the Order of Conditions (“OOC”).  Id. at p. 2.  

On June 27, 2008, Presiding Officer Laurel MacKay concluded that permission from the local conservation commission under a local wetlands bylaw was a required local permit under the provisions of the MWPA.  Id.  She reasoned that “[t]the [MWPA] sets forth only minimum standards for wetlands protection, and the Wetlands regulations explicitly provide that they do not preempt more stringent protection of resources under local by laws.”  Id. at p. 4; 310 CMR 10.01(2).  Mackay noted that Massachusetts courts recognize the primacy of local review and the power of municipalities to adopt more stringent controls for work in wetlands than that required by the state.  

In fact, as a local authority, the conservation commission here could not depart downward from the minimum level mandated under the Act.  Oyster Creek Preservation, Inc. & others v. Conservation Commission of Harwich, 449 Mass. 859, 862 (2007); Hamilton v. Conservation Commission of Orleans & Another, 12 Mass. App. Ct. 359, 364 n.5 (1981)(quoting Golden v. Selectmen of Falmouth, 358 Mass. 519, 525-26 (1970))(commission has final power where it acted pursuant to ordinance or by-law consistent with statute but which imposes more stringent controls than minimum statewide standards set by legislature).  Although the conservation commission was free to exceed the protections provided, Mackay decided that “[t]he question of whether the bylaw is more stringent than the state standards is a question for judicial review, not the . . . Department in an adjudicatory appeal of a SOC.  See DeGrace v. Conservation Commission of Harwich, 31 Mass. App. Ct. 132 (1991); T.D.J. Development Corporation v. Conservation Commission of North Andover, 36 Mass. App. Ct. 124, 125-28 (1994); FIC Homes v. Blackstone, Inc. v. Conservation Commission of Blackstone, 41 Mass. App. Ct. 681, 686-88 (1996); Rodgers v. Conservation Commission of Barnstable, 67 Mass. App. Ct. 200, 204 further rev. granted, 447 Mass. 1111(2006).  Review of a local wetlands bylaw permit is outside the Department’s jurisdiction under G.L. c. 131, § 40.  See e.g., In the Matter of Linda Nyren, Trustee, Cadillac Mountain Realty Trust, Docket Nos. 2002-159, 2002-161 and 2002-163, Final Decision, 11 DEPR 126 (June 14, 2004).  In the Matter of Edward T. McLaughlin, Trustee, ETM Realty Trust, Docket No. 05-1224, Decision and Order on Motion to Stay, n. 14, 13 DEPR 93 (March 22, 2006).  In the particular instance of a denial of a local wetlands permit, where the filing with the conservation commission under a local bylaw and the state Wetlands Protection Act are contemporaneous, the Department has recognized a final denial as a failure by the applicant to obtain this local permit and will not proceed with an administrative hearing on a state-issued superseding order.  In the Matter of Linda Nyren, Trustee, Cadillac Mountain Realty Trust, supra.”  See Campbell RFD at pp. 4-5.

Ultimately MacKay determined that “[w]ithout a local permit, an applicant can not comply with any superseding order of conditions, because every order requires compliance with applicable bylaws.  Id. at p. 5.  Further, while there was no actual denial here, Campbell did not get the necessary extension and that failure had the same effect as a final denial under the local bylaw  Id.; In the Matter of Edward Musto, Docket Nos. 96-105, 96-106, DEP File No. 214-287, Final Decision, 13 DEPR 214 (August 2, 2006).  Under the standard articulated by Presiding Officer Mackay, “the project was without a current permit under local by law.  See Campbell RFD at p. 5.  As a practical matter then, Campbell could not comply with the condition that required “compliance with local bylaws.”  Id.; see also In the Matter of Callahan, Docket No. 95-004, Final Decision-Order of Dismissal, 3 DEPR 225 (December 20, 1996).  The matter was dismissed and the SOC was vacated on the grounds of mootness.  Id. at p. 7.  
On October 19, 2009, I conducted a Status Conference in this appeal in accordance with 310 CMR 1.01(5)(a)15; 310 CMR 10.05(7)(j)7.a; and a Scheduling Order that was issued to the parties.  The purpose of the Status Conference was to determine the appeal’s potential amenability to settlement through alternative dispute resolution or other means, and to identify the issues for resolution in this appeal.  At the Status Conference, the parties agreed on the issues for resolution in this appeal.  Those issues are the following: 

1. Whether the project qualifies for consideration under the standards of 310 CMR 10.53(4) or whether the project must be considered under the performance standards of 310 CMR 10.56 (Land under water)?

2. Whether the Department was required to and did adequately consider the sources of nutrients causing eutrophication in Black Joe’s Pond in approving the SOC for application of herbicides in the pond?

3. Whether the project as approved and conditioned in the SOC met the applicable standards of the Wetlands Regulations and the Guidance for Aquatic Plant Management in Lakes and Ponds?

The hearing took place on February 23 and March 15, 2010.  The parties offered a total of 15 exhibits into evidence.
  The following witnesses testified:  Walter Haug (“Haug”), Bogue, Smith, Fiore, and Warren.  In addition, on November 23, 2009, I conducted a view  of the site pursuant to 310 CMR 1.01(5)(a)14 and 310 CMR 1.01(13)(j).  
IV.

DISCUSSION
A.
Statutory and Regulatory Framework 

As the party challenging the SOC, the petitioners have the burden of proof on all issues,

including whether the Department improperly issued the SOC.
  See 310 CMR 10.05(7)(j)2.b.iv; 310 CMR 10.05(7)(j)2.b.v; 310 CMR 10.05(7)(j)3.a; 310 CMR 10.05(7)(j)3.b.  Section 10.05(7)(j)3.a of 310 CMR provides that:

[a] Party who has timely filed an Appeal Notice must file with the Department and serve a copy on all parties its Direct Case no later than forty-five days after 

the Pre-screening Conference. 

(emphasis supplied).  The petitioner’s “Direct Case” is:

the evidence that [the petitioner] seeks to introduce in support of its position, as well as any legal argument the [petitioner] wishes to provide.  The Direct Case may include, but is not limited to, statements under oath by lay witnesses and expert witnesses, technical reports, studies, memoranda, maps, plans, and other information that a party seeks to have the Presiding Officer review as part of the 

adjudicatory proceeding.

Id.


Simply put, the petitioners must “produce at least some credible evidence from a competent source in support of [his] position[s].”  See 310 CMR 10.03(2); 310 CMR 10.05(7)(j)3.b.  Indeed, to prevail against the factual determinations in the SOC they must present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  See 310 CMR 10.05(7)(j)3.c.  Failure to present such evidence constitutes a waiver of their claims.  Id.  Significantly, the relevancy and admissibility of evidence that the parties seek to introduce in the hearing on the merits is governed by G.L. c. 30A, § 11(2).  As the statute explains:

Unless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law.  Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.  Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

See G.L. c. 30A, § 11(2).

The provisions of G.L. c. 30A, § 11(2) are incorporated in 310 CMR 1.01(13)(h), which

also govern Wetland Permit Appeal hearings.  See 310 CMR 10.05(7)(j)9.  Section

1.01(13)(h)(1) of 310 CMR provides:

Unless otherwise provided by any law, the Presiding Officer need not observe the

rules of evidence observed by courts, but shall observe the rules of privilege

recognized by law.  Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.  The weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer.  Unduly repetitious or irrelevant evidence may be excluded.

See 310 CMR 1.01(13)(h)(1).

Based on the discretion accorded to me by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1), I considered the sworn pre-filed and live testimony given by the parties’ witnesses, and the documentary evidence to make my findings and recommendations.

B.
Sufficiency Of The Evidence 
Delineating the precise ambit of expert testimony here is pivotal because “[e]ven expert testimony does not sustain the burden of going forward on an issue if it presents opinions without supporting facts.”  See e.g., Gencarelli v. Department of Environmental Protection, No. 97-P-1860, Memorandum and Order Under Rule 1:28 (February 9, 1999) affirming In the Matter of Gencarelli, Docket No. 90-159, Final Decision After Remand, 3 DEPR 90 (May 16, 1996)(applicant’s failed to meet burden where witness furnished no factual support for opinion); In the Matter of Haddad, Docket No. 98-028, Ruling On Motion For Directed Decision and Motion To Dismiss, 6 DEPR 13, 14 (January 8, 1999)(petitioner failed to meet burden where expert presented no facts supporting conclusion).  Further, expert testimony does not sustain a party’s burden if it speculates without the benefit of supporting data.  In the Matter of Wannie, 2 DEPR 203 at 205-06 (September 7,1995).  Finally, “expert testimony does not suffice to sustain the burden of going forward on an issue if the testimony is based on improper, or improperly applied, methodology.”  See In the Matter of Oxford Housing Authority, Docket Nos. 92-026, 93-008, Final Decision 1 DEPR 5 (January 21, 1994) reconsideration denied, 1 DEPR 55 (February 22, 1994), affirmed in part (as to availability of directed decision) sub nomine Widen v. Oxford Housing Authority, Civil Action No. WWOCV 94-0044130, Memorandum and Order on Defendant’s Motion To Dismiss (Worcester Superior Court , October 20, 1994).


This principle has particular bite because the regulations at issue here required evidence from a “competent source.”  See 310 CMR 10.03(2); In the Matter of Massachusetts Water Resources Authority, Docket No. DEP-04-734, Final Decision 12 DEPR 167, 168 (September 20, 2005).  Admittedly, “knowledge of matters relevant to wetlands cases can be acquired through education, training or experience, and experts need not be professionals or hold advanced degrees.  The actual qualifications of the witness, in terms of what the individual knows about the topic and the facts of the case are much more important than the individual’s title.”  Id.; (quoting In the Matter of Scott Cheney, 6 DEPR 198 at 200 (October 26, 1999)).  Additionally, “while many individuals who may testify in department proceedings may consider themselves, or be considered by others, to qualify as a ‘[w]etlands scientist’ or ‘wetlands consultant’ or the more general ‘environmentalist’ ‘ecologist’ or ‘naturalist’ the focus is properly on indicia of specialized knowledge relevant to the proceeding.”  Id.  Based on this analysis, I have rejected some parties’ importunings to categorize their witnesses as qualified to give testimony on the complex issues in this appeal.  

However, a number of the technical issues here required the opinion of experts in the area  eutrophication and aquatic plant management.  I thus read the words “opinion of experts as evidence from a competent source supporting the petitioner’s direct case from a witness ‘shown to have special knowledge establishing expertise.’”  This reading fits comfortably with traditional principles concerning specialized knowledge.  Massachusetts courts have long recognized that witness testimony that is purely speculative and not grounded by any identified factual foundation that is, field observations, calculations, measurements, or other data fails.  Id.  
Despite the lack of factual foundation, such direct testimony also fails because it was comprised solely of opinions and conclusions.  Id.  I will identify the direct testimony that consisted of factually unsupported opinion and speculation, and found that it did not constitute evidence from a “competent source” “on which reasonable persons are accustomed to rely in the conduct of serious affairs.”  See 310 CMR 1.01 (13)(h).1; In the Matter of Oxford Housing Authority, supra.  

ISSUE No. 1  Whether the project qualifies for consideration under the standards of 310 CMR 10.53(4) or whether the project must be considered under the performance standards of 310 CMR 10.56 (Land under water)?

Applicable Law Governing Issue No. 1


310 CMR 10.53(4) states in pertinent part:




Notwithstanding the provisions of 310 CMR 10.54 through 10.58, the 



issuing authority may issue an Order of Conditions for projects which will 



improve the natural capacity of a resource area(s) to protect the interests 



identified in M.G.L. c. 131, § 40 (although no such project may be 




permitted which will have any adverse effect on specified wildlife habitat 



sites of rare vertebrate or invertebrate species as identified by procedures 



established under 310 CMR 10.59).  Such projects include, but are not 


limited to, the removal of aquatic nuisance vegetation to retard pond and lake 


eutrophication and the thinning or planting of vegetation to improve habitat value.

See 310 CMR 10.53(4).


310 CMR 10.56 provides in relevant part:


(1) Preamble. Land Under Water Bodies and Waterways is likely to be significant to 
public and private water supply, to ground water supply, to flood control, to storm 

damage prevention, to prevention of pollution and to protection of fisheries and wildlife 
habitat. Where such land is composed of concrete, asphalt or other artificial impervious 
material, said land is likely to be significant to flood control and storm damage 
prevention.


Where Land Under Water Bodies and Waterways is composed of pervious material, such 
land represents a point of exchange between surface and ground water.


The physical nature of Land Under Water Bodies and Waterways is highly variable, 
ranging from deep organic and fine sedimentary deposits to rocks and bedrock. The 
organic soils and sediments play an important role in the process of detaining and 
removing dissolved and particulate nutrients (such as nitrogen and phosphorous) from the 
surface water above. They also serve as traps for toxic substances (such as heavy metal 
compounds).


Land Under Water Bodies and Waterways, in conjunction with banks, serves to confine


floodwater within a definite channel during the most frequent storms. Filling within this 
channel blocks flows which in turn causes backwater and overbank flooding during such 
storms. An alteration of Land Under Water Bodies and Waterways that causes water to 
frequently spread out over a larger area at a lower depth increases the amount of property 
which is routinely flooded.  Additionally, it results in an elevation of water temperature 
and a decrease in habitat in the main channel, both of which are detrimental to fisheries, 
particularly during periods of warm weather and low flows.


Land under rivers, streams and creeks that is composed of gravel allows the circulation of


cold, well oxygenated water necessary for the survival of important game fish species 
such as brook trout (Salvelinus frontinalis), rainbow trout (Oncorhynchus mykiss), brown 
trout (Salmo trutto) and Atlantic salmon (Salmon salar). River, stream and creek bottoms 
with a diverse structure composed of gravel, large and small boulders and rock outcrops 
provides escape cover and resting areas for the above mentioned game fish species 
(salmonids). Such bottom type also provides areas for the production of aquatic insects 
essential to fisheries.


Land under ponds and lakes is vital to a large assortment of warm water fish during 
spawning periods. Species such as large mouth bass (Micropterus salmoides), 
smallmouth bass (Micropterus dolomieui), blue gills (Lepomis macrochirus), 
pumpkinseeds (Lepomis gibbosus), black crappie (Pomoxis nigromaculatus) and rock 
bass (Ambloplites rupestris) build nests on the lake and bottom substrates within which 
they shed fertilize their eggs.


The plant community composition and structure, hydrologic regime, topography, soil


composition and water quality of land under water bodies and waterways provide 
important food, shelter, migratory and overwintering areas, and breeding areas for 
wildlife. Certain submerged, rooted vegetation is eaten by water fowl and some 
mammals. Some amphibians (as well as some invertebrate species eaten by vertebrate 
wildlife attach their eggs to such vegetation. Some aquatic vegetation protruding out of 
the water is also used for nesting, and many species use dead vegetation resting on land 
under water but protruding above the surface for feeding and basking soil composition is 
also important for hibernation and for animals which begin to burrow their tunnels under 
water. Hydrologic regime, topography, and water quality not only affect vegetation, but 
also determine which species feed in an area.


(2) Definition, Critical Characteristics and Boundaries.


(a) Land Under Water Bodies and Waterways is the land beneath any creek, river, stream,


pond or lake. Said land may be composed of organic muck or peat, fine sediments, rocks 
or bedrock.


(b) The physical characteristics and location of Land Under Water Bodies and Waterways


specified in 310 CMR 10.56(2)(a) are critical to the protection of the interests specified in


310 CMR 10.56(1).


(c) The boundary of Land Under Water Bodies and Waterways is the mean annual low


water level.



(3) Presumption. Where a project involves removing, filling, dredging or altering 


of Land Under Water Bodies and Waterways, the issuing authority shall presume 


that such area is significant to the interests specified in 310 CMR 10.56(1). This 


presumption is rebuttable and may be overcome upon a clear showing that said 


land does not play a role in the protection of said interests. In the event that the 


presumption is deemed to have been overcome, the issuing authority shall make a 


written determination to this effect, setting forth the grounds (Form 6).



(4) General Performance Standards.



(a) Where the presumption set forth in 310 CMR 10.56(3) is not overcome, any 


proposed work within Land Under Water Bodies and Waterways shall not impair 


the following:




1. The water carrying capacity within the defined channel, which is 



    provided by said land in conjunction with the banks;




2. Ground and surface water quality;




3. The capacity of said land to provide breeding habitat, escape cover and 



    food for fisheries; and




4. The capacity of said land to provide important wildlife habitat 




    functions.  A project or projects on a single lot, for which Notice(s) of 



    Intent is filed on or after November 1,




    1987, that (cumulatively) alter(s) up to 10% or 5,000 square feet 



    (whichever is less) of land in this resource area found to be significant 



    to the protection of wildlife habitat, shall not be deemed to impair its 



    capacity to provide important wildlife habitat functions.  Additional 



    alterations beyond the above threshold may be permitted if they will 

                            have no adverse effects on wildlife habitat, as determined by procedures 


    established under

See 310 CMR 10.56.

310 CMR 10.60 provides in relevant part:


(b) Notwithstanding the provisions of 310 CMR 10.56(4)(a), the issuing authority may 
issue an Order in accordance with M.G.L. c. 131, § 40 to maintain or improve boat 
channels within Land Under Water Bodies and Waterways when said work is designed 
and carried out using the best practical measures so as to minimize adverse effects such 
as the suspension or transport of pollutants, increases in turbidity, the smothering of 
bottom organisms, the accumulation of pollutants by organisms or the destruction of 
fisheries habitat or nutrient source areas.


(c) Notwithstanding the provisions of 310 CMR 10.56(4)(a) or (b), no project may be


permitted which will have any adverse effect on specified habitat sites of rare vertebrate 
or invertebrate species, as identified by procedures established under 310 CMR 10.59.


invertebrate species, as identified by procedures established under 310 CMR 
See 310 CMR 10.60.

Findings of Fact Regarding Issue No. 1


I begin my analysis with the multi-part question of whether and to what extent the parties supported their positions.  For that purpose, I give weight to the well-pleaded factual averments in the operative pleadings.  Where however, those facts are illuminated, supplemented or even contradicted by other materials or testimony in the record, I considered them as well.  

The Department offered Bogue’s testimony in support of its position on this issue.  He holds a Bachelor of Arts degree in Biology from Boston University and a Master of Science degree in Biology from the University of Massachusetts at Boston.  See Bogue Pre-Filed Testimony at ¶ 1.  He has been employed by the Department since 1985.  Id.  In his current position of Environmental Analyst, his responsibilities include writing Superseding Orders of Conditions, Determinations of Applicability, conducting site visits, verifying resource area delineations, interpreting the Wetlands Protection Act Regulations, including the Rivers Protection Act, and the Department’s Stormwater Standards, reviewing Notices of Intent, and construction plans, hydrology calculations and stormwater management systems, and preparing affidavits and pre-filed testimony for adjudicatory hearing.  Id. at ¶ 2; see also Bogue Resume.  Additionally, from 1985 until 1996, Bogue was a full-time aquatic biologist for the Department.  Id.

According to Bogue, lake management projects are permitted by the Department pursuant to 310 CMR 10.53(4), which waives the need for the project to meet the performance standards set out in 310 CMR 10.56(4), Land Under Water.  Id. at ¶ 13.  Bogue indicated that Campbell presented evidence that “nuisance levels of in-lake vegetation, as defined by plant density, impaired the natural capacity of the resource area to protect the interests of MWPA.”  Id.  Bogue gave the opinion that “[e]xcessive aquatic plant and algae growth can degrade fisheries and wildlife habitat by causing dissolved oxygen loss in the water, accelerate the pond eutrophication or nutrient enrichment, and result in the loss of pond depth.”  Id.  It was Bogue’s experience with the Massachusetts Clean Lakes Program
 that “shallow, eutrophic, weedy ponds such as Black Joe’s Pond are often oxygen depleted providing poor fish and wildlife habitat.”  Id.  Bogue independently determined that the shallow nature of the pond and the nutrient rich sediments on its bottom are conducive to the growth of nuisance levels of aquatic vegetation.  Id. at ¶ 16.


Ultimately, Bogue concluded that “[Campbell] demonstrated that the vegetation is a nuisance to the interests of the MWPA” and “the natural capacity of Land Under Water could be improved in the short-term by the project by retarding the eutrophication of the pond.”  Id. at ¶¶ 13-14.  Bogue applied GEIR concepts that state that a proposed project for chemical applications to control “nuisance” levels of aquatic vegetation is a short term solution to pond eutrophication here.  Bogue found that the project met the standards for 310 CMR 10.53(4) by presenting evidence that an approved lake management technique for controlling nuisance levels of aquatic vegetation by herbicides would help improve the natural capacity of the resource area to protect fisheries and wildlife habitat.  Id. at ¶ 22; Exhibit 2.

Smith testified on Campbell’s behalf.  See Smith Pre-Filed Testimony at p. 1.  He is the president of Aquatic Control Technology, Inc.  Id.  He received a Bachelor of Science degree in Biology from Nasson College in Maine and has over 35 years of experience in applied lake management.  Id.  Aquatic Control Technology designed and implemented more than 1,000 projects for applied in-lake management throughout New England and New York.  Id.  Smith testified that according to the Department’s Guidance for Aquatic Plant Management in Lakes and Ponds, see Exhibit 3, “[a]lthough project does not need to improve the natural capacity of the resource area to protect all of the interests of the act, it must improve at least one interest and it should minimize the adverse affect on the interests that are not targeted for improvement.”  Id. at p. 3.  Based on aerial orthophoto imagery from June and July 2007, Smith rendered the opinion that the aquatic vegetation was covering approximately 85 percent of the surface of Black Joe’s Pond.  Id.  Only 0.25 acres of the 1.65 acre pond appeared to be open water.  Id.; Exhibits 1A and 1B.  He felt that these “images appear to reflect a significant increase in the density and coverage of vegetation in the pond compared to the estimate of density and coverage prepared by the Aquatic Control Technology as part of its assessment of the pond in 2005.”  Id.  By thinning the excess vegetation in the pond, the project would likely provide more oxygen to support aquatic life in the pond.  Id.  Smith explained that the project will focus on increasing open-water area to approximately 70 percent of the pond, leaving 30 percent plant cover to serve as fish and wildlife habitat.  Id. at p. 4.

Upon careful consideration, I find that Campbell demonstrated that the aquatic vegetation and algae present in Black Joe’s Pond during the growing season is at nuisance levels as defined by 310 CMR 10.53(4) as well as the Exhibit 3.  I further find that the project qualifies for consideration pursuant to 310 CMR 10.53(4) because it will improve the natural capacity of the land under Black Joe’s Pond to protect the interests in the MWPA by thinning nuisance levels of aquatic vegetation, increasing oxygen and retarding eutrophication of Black Joe’s Pond.  
ISSUE No. 2  Whether the Department was required to and did adequately consider 

the sources of nutrients causing eutrophication in Black Joe’s Pond in 


approving the SOC for application of herbicides in the pond?

Applicable Law Governing Issue No. 2

According to the Guidance for Aquatic Plant Management in Lakes and Ponds, sufficient information to evaluate the environmental impacts to wetland resource areas should be submitted with the NOI.  See Exhibit 3, at p. 3, Section IV.  The information detailed below must be presented in the NOI in order for the issuing authority to determine whether the proposed project protects the interest of the MWPA.  Id.  The NOI should contain a map showing the distribution and density of target and non-target plants as well as all inlets and outlets to the water body.  Id.  Likewise, it should provide an overall plan of adequate scale, size and detail to accurately describe the site and proposed work to be performed.  Id.   Aside from that, it should discuss the factors that make it conducive for the target species to propagate.  Id. at p. 4.  There must also be a pre-and post-management monitoring plan, and applicants should describe any efforts proposed for long-term management of the lake and how they will move away from exclusive use of short-term management methods.  Id.  The NOI should identify all affected wetland resource areas and quantify proposed impacts, including a description of how the project will protect the interests of the MWPA.  Id.  There must be a site-specific work description and plan, including details of treatment methodologies and a full description of impacts to resources.  Id.  The NOI has to provide details of erosion controls, site access, staging areas, timetables for work and/or application of chemicals, and the name of the person who takes responsibility for the work.  Id.  Fisheries present must be identified, and there must be a discussion of how fisheries habitat will be protected.  Id. at p.5  Lastly, the Department presumes that non-indigenous aquatic plants within lakes and ponds are not “significant to the protection of wildlife habitat.  Id.  As such, the control or elimination of non-indigenous aquatic hydrophytes within lakes or ponds will not exceed any threshold established at 310 CMR 10.56(4)(a).4 or 310 CMR 10.60 providing that the work is designed and carried out using the best practical measures.  Id.  The best practical measures should include measures to control the following:  erosion, suspension or transport of pollutants, increases to turbidity, the smothering of bottom organisms, the accumulation of pollutants by organisms, and the destruction of fisheries habitat.  Id. 
Findings of Fact Regarding Issue No. 2

The precepts I have just surveyed frame the inquiry here.  Bogue indicated that he was not required to consider the sources of nutrients that cause the eutrophication of Black Joe’s Pond in order to issue the SOC under 310 CMR 10.53(4).  Id. at ¶ 16.  For one thing, he asserted that based on a site visit and information presented to him it was his opinion that the shallow nature of the pond and the nutrient rich sediments are conducive to the growth of nuisance levels of aquatic vegetation.  Id.  For another thing, he contended that he was presented with evidence of nuisance levels of vegetation and a request for a short term control of nuisance vegetation and conditioned the permit on that basis.  Id.  Further as stated above, the SOC required a long term management plan to be created for Black Joe’s Pond which would provide added protection to the interests under the MWPA.  Id.

Smith concurred with Bogue:  Black Joe’s Pond is “clearly impacted by cultural eutrophication.”  See Smith Pre-Filed Testimony at p. 4.  He contended that “[i]ncreases in impervious surfaces throughout the pond’s approximately 16 acre topographical watershed, has . . . [lead] to accelerated sediment and nutrient transport and deposition that fuels the over abundant aquatic plant growth.”  Id.  He goes on to cite Exhibit 3, The Practical Guide to Lake Management in Massachusetts for the proposition that . . . management of indigenous species with nuisance potential tends to favor control only to the extent necessary to restore balance.  This may require ongoing maintenance and is generally true that rooted plant management is likely to require repetitive actions over a prolonged time period.”  See Smith Pre-Filed Testimony at p. 5 (quoting The Practical Guide to Lake Management in Massachusetts at p.13).

To begin, I acknowledge that Bogue, Smith, and Exhibits 2, 3, and 12 conclusively established that Black Joe’s Pond is affected by over abundant plant growth.  I find this evidence persuasive and see no reason to second-guess it.  Thus, the petitioners failed to meet their burden on this issue.

ISSUE No. 3  Whether the project as approved and conditioned in the SOC




met the applicable standards of the Wetlands Regulations and the 



Guidance for Aquatic Plant Management in Lakes and Ponds?
Applicable Law Governing Issue No. 3

Applicants proposing a limited project under 310 CMR 10.53(4) must demonstrate that the project will improve the natural capacity of a resource area to protect some or all of the interests of the MWPA.  See Exhibit 3, Guidance for Aquatic Plant Management in Lakes and Ponds.  To meet this test, a project must improve the natural ability of a resource area to protect public or private water supply, ground water, fisheries, wildlife habitat, or to provide flood control, storm damage prevention, and/or to prevent pollution.  Id. at p. 1, Section IIB.  Although a project does not need to improve the natural capacity of the resource area to protect all of the interests of the Act, it must improve at least one interest and it should minimize the adverse affect on the interests that are not targeted for improvement.  Projects that would usually qualify as limited projects under 10.53(4) include projects proposed primarily for the enhancement of fisheries habitat, projects to address eutrophication, or those that would increase dissolved oxygen or improve overall water quality in a water body.  Id.  By the language of the limited project regulation, proposed projects involving removal of aquatic nuisance vegetation is a “nuisance” to the interests of the act.  Id.  Non-indigenous invasive plant species constitute nuisance vegetation.  Id.  


Findings of Fact Regarding Issue No. 3


On this issue, Bogue testified that he employed the canons of the Department publication Exhibit 3, Guidance for Aquatic Plant Management in Lakes and Ponds, to review projects proposing aquatic plant management.  See Bogue Pre-Filed Testimony at ¶ 18.  He provided the review below of the project as demonstrative of how the project meets MWPA standards.  Id. at ¶ 18.  In his view, Black Joe’s Pond meets the criteria of 310 CMR 10.04, as “any open body of fresh water with a surface area observed or recorded within the last ten years of at least 10,000 square feet.”  Id. at ¶ 19.  To elaborate, Bogue determined that a formal wildlife habitat evaluation was not required because the project was being permitted under the provisions of 310 CMR 10.53(4).  Id. at ¶ 20.  In addition, Black Joe’s Pond is not listed by the Natural Heritage and Endangered Species Program (“NHESP”) as estimated habitat.  Id. at ¶ 21.  While Bogue did not find that “the [p]roject would alter any resource area present in Dolibers Cove, he required that Campbell consult NHESP.  Id.  “The impact of chemicals in Dolibers Cove was considered by the NHESP.”  Id.; see also Bogue Pre-Filed Testimony at Exhibit 1.  In a letter dated April 23, 2007, NHESP too found that the project as proposed will not adversely affect the actual Resource Area Habitat of state-protected rare wildlife species.  See Bogue Pre-Filed Testimony, at Exhibit 2.

Other evidence was adduced in the form of Warren who testified on behalf of the petitioners.  She is the executive director of Salem Sound Coastwatch and the Salem Sound regional coordinator for the Massachusetts Bays National Estuary Program.  See Exhibit 5, Warren Pre-Filed Testimony at ¶ 1.  She received a Bachelor of Science degree from Wellesley College, a Master of Science from Antioch New England in Keene, New Hampshire and a Master of Arts in education from Lesley University.  Id. at ¶ 2.  In her position with Salem Sound Coastwatch, Warren monitored efforts to document ecological conditions in wetlands and rivers, which included fieldwork, analyses and reporting.  Id. at ¶ 3.  Warren’s first involvement with Black Joe’s Pond was the site walk she took with Bogue on August 8, 2006.  Id. at ¶ 4.  To assess the condition of Black Joe’s Pond, a series of qualitative pond surveys began on May 1, 2007.  Id. at p. 6 ¶ 3.  The monthly surveys were to perform wildlife assessment, determine plant communities, and observe land use and aquatic vegetation changes over the seasons.  Id.  Only surveys for May and June 2007, were completed.  Id.  

Warren asserted that with respect to the watershield and naiad which are targeted for removal, no data on annual plant coverage was collected, nor were any trends determined.  Id. at p. 7, ¶ 5.  It was Warren’s opinion that although “[e]xtensive cover water shield was noted on the pond in June 2007, it is “an aesthetic problem not an ecological or environmental problem.”  Id. at p. 9, ¶ 12.  She also testified on cross examination that watershield is a native plant and that “nuisance” is a term humans attach to plants.
  Adjudicatory Hearing, February 23, 2010.  Thus, she contended that “[t]he entire pond will be affected by the herbicide application, [and it is not advisable to remove] water shield unless it is at a swimming beach or boating channel because it is a shallow water plant, which if it is removed will be replaced by another plant when the sediment is exposed to sunlight.”  Id. at p. 10, ¶ 12.  She contended that it “was not her position that nothing should be done, [but] aquatic vegetation is an ecological fact, and hand pulling is more appropriate.”  Adjudicatory Hearing, February 23, 2010.  


Conversely, Smith indicated that he “did not consider hand pulling or Hydro-Raking because those techniques are good for water lily systems, which yield to mechanical efforts.”  Adjudicatory Hearing, March 15, 2010.  “Watershield [on the other hand,] has a feathery and fine root system, and it hard to get all of it [because] it will fragment.”  Id.  In fact he expounded, “both watershield and naiad are rooted plants that obtain their nutrients from the soil/sediment beneath the water of the pond and not from the water column.”  Adjudicatory Hearing, March 15, 2010.  No amount of watershed management will control an existing infestation.  See Smith Pre-Filed Testimony at pp. 4-5; Exhibit 11, Mechanical Harvesting & Hydro-Raking; Exhibit 12, The Practical Guide to Lake Management in Massachusetts at p. 22.  


Turning to specifics, Smith testified that there is an existing infestation of watershield and naiad in Black Joe’s Pond.  See NOI, Attachment A; Exhibits 1Aand 1B; Smith Pre-Filed Testimony at pp. 2-5; Bogue Pre-Filed Testimony at pp. 4, 6, and 7.  Nutrients present in the soil/sediment beneath the water in Black Joe’s Pond have supported and will continue to support the existing infestation in the pond for an indefinite period of time.  See NOI Attachment A, at p. 1.  Smith found that at Black Joe’s Pond, “there are five to fifteen stems per square foot multiplied by 43,560 square feet equals 600,000 stems per acre.”  Id.  “Low density is 500 to 1,000 stems per acre.”  Id.  He also stated that “the problem with hand pulling is that it is appropriate in low density areas and is good follow-up after herbicide applications, [but] hand pulling takes a huge volunteer effort.”  Id.  “Hand pulling [also means] more people must walk and disturb the sediment.”  Id.  Smith noted that “Exhibits 1A and 1B are photographs of Black Joe’s Pond in September 2005 and July 2007.”  Id.  He indicated that the “July 29, 2007, photographs [show] alarming growth.”  Id.  “The problem is much worse.”  Id.  “The pond is 80 to 90 percent covered.”  Id.  Ideally, Smith asserted “you want a mix with only some cover; the best is interspersion of open water and some vegetation.”  Id.  The pond’s present condition is harmful because for “fish there is less wind and wave [activity which means] higher water temperature and lower oxygen content.”  Id.

There was further evidence to buttress Smith’s opinions.  In particular, Bogue testified that “shallow eutrophic weedy ponds such as Black Joe’s Pond, are often oxygen depleted, and provide a poor fish and wildlife habitat.  See Bogue Pre-Filed Testimony at ¶ 13.  Bogue also stated that excessive aquatic plant and algae growth in Black Joe’s Pond accelerates eutrophication or nutrient enrichment of the pond, with an end result of loss of pond depth.  Id.  His testimony gathered support from Exhibit 3 which states in relevant part that non-indigenous invasive plant species are always considered to be nuisance vegetation.  See Exhibit 3, at p. 1, Section IIB.  Additionally, the “chemical application will be effective in controlling plants for four to five years.”  Adjudicatory Hearing, March 15, 2010.  


Smith claimed that “the project meets applicable standards of the MWPA and guidance documents for lake and pond management in Massachusetts.”  See Smith Pre-Filed Testimony at p.5.  According to Smith, this is true because the project will target select area of overly abundant aquatic vegetation.
  Id.  Smith claimed that a “single-season treatment program is expected to consist of three separate partial pond applications.”  Id.  

The project calls for Rodeo (Glyphosate) herbicide to be applied as a topical spray to the emergent or floating leaves of watershield.  Id. at p. 6.  It will be applied between the months of June and August at a rate of 6 pints per acre.  Id.  The project also calls for the application of Reward (diquat) that will be diluted with pond water and applied evenly throughout the treatment area to target control of naiad growth.
  Id.  Due to the shallow depth of Black Joe’s Pond, reward will be applied at an application rate of 1 to 1.5 gallons per acre.  Id.  Only one acre of the pond will be targeted during the treatment program.  Id.  Both Rodeo and Reward are registered herbicides in Massachusetts.  Id.  Most importantly, “[t]hey are approved for use under the SOC and the site-specific License to Apply Chemicals that was issued by the Department’s Division of Watershed Management in 2006.”  Id.; Exhibit 13. 

Smith testified that according to the federal Environmental Protection Agency (“EPA”) there is a low toxicity of Glyphosate to fish and oyster species.  Id. at p. 7.  With respect to diquat, the EPA found that it is slightly to highly toxic to aquatic invertebrates and estuarine species.  Id.  However, Smith qualified his testimony by stating that Generic Environmental Impact Report:  Eutrophication and Aquatic Plant Management in Massachusetts cites studies of estuarine organisms in Florida that showed no adverse effects on oysters, shrimp or fish.  It was his opinion that the diquat would be rapidly degraded.  Id.  Even if there were unexpected downstream discharges of herbicide residue following treatment, they would be rapidly bound by soil particles in the outlet canal and would be rapidly downgraded by hydrolysis and prevent any significant concentrations from reaching the Dolibers Cove lobster nursery.  Id. at p.8.  Smith added one final coda, his company, Aquatic Control Technology, has effectively treated Redd’s Pond, which is joined to Black Joe’s Pond by an outlet with Reward (diquat) herbicide five times in 1997, 2002, 2005, 2007, and 2009, to control of nuisance aquatic vegetation with no adverse impacts reported.  Id.

Beyond that, these chemicals must be applied to aquatic plants in Black Joe’s Pond by a licensed applicator, and a License to Apply Chemicals for Control of Nuisance Aquatic Vegetation permit must be issued by the Department’s Division of Watershed Management annually.  See Bogue Pre-Filed Testimony at ¶ 10(d); Exhibit 13, License to Apply Chemicals for Control of Nuisance Aquatic Vegetation.  The license regulates the total weight or volume and concentration of chemicals to be applied as well as the application methods.  Id.  

Diquat rapidly dissipates in water because it is highly water soluble and it absorbs onto target plants, soil particles, and suspended sediments.  See NOI Attachment B, Reward Label pp. 2-3.  Indeed, Smith testified that “three days after diquat is applied the water could be used for drinking.”  Adjudicatory Hearing, March 15, 2010; see also Exhibit 7 Basic Information about Diquat in Drinking Water.  On cross examination, he testified that he “could not ever recall diquat being present in water after five days.”  Id.  Diquat rapidly dissipates in water because it is highly water soluble and it absorbs onto target plants, soil particles, and suspended sediments.  See NOI Attachment B, Reward Label pp. 2-3.  When used as an aquatic herbicide at recommended application dates, diquat residues in water rapidly decrease to essentially undetectable levels within 7-14 days.  See Exhibit 2, GEIR Appendix III, p. 43.  Toxicity in the pond will much less because diquat rapidly binds to sediments and plants and becomes biologically unavailable when it does so.  Id.  There was also evidence that about 80-95% of diquat introduced into a flask containing sediment and water was absorbed to the sediment within 2 days.  Id. at p. 45.  Rodeo (glyphosate) is also rapidly inactivated by absorption to soil.  Id. at p. 81.

Fiore testified for the petitioners.  She is a volunteer in The Lobster Conservancy’s Juvenile Lobster Monitoring Program.  See Exhibit 6, Fiore Pre-Filed Testimony at ¶ 1.  She received a Bachelor of Science degree in zoology from the University of Massachusetts in Amherst.  Id. at ¶ 2.  She worked as a research assistant in the Lobster Rearing and Research Facility at the New England Aquarium’s Edgerton Research Laboratory in Boston (“LRRF”).  Id.  At LRRF, Fiore oversaw the daily operation of the lobster hatchery.  Id.  She monitored the health of all of the lobsters, identified treatments for illnesses, modified procedures to improve survival rates, and developed and standardized diets for different stages of life and growth rates of lobsters.  Id.  She planned and controlled annual hatching and growth rates to produce quantities of larvae and different sized juveniles year-round to meet the needs of customers and internal research.  Id.  On cross examination by Campbell, Fiore testified that “she had not made any personal observations [nor] had she evaluated the whole habitat.”  Adjudicatory Hearing, March 15, 2010.

It is Fiore’s opinion that the outfall from Black Joe’s Pond drains into Dolibers Cove, an important lobster nursery.  See Fiore Pre-Filed Testimony at ¶ 3.  She also testified that lobster eggs hatch into planktonic larvae in spring and summer, after 9 to 11 months attached under the female lobster’s abdomen.  Id.  After hatching they actively seek a suitable nursery site.  Id.  They remain in their nursery location for several years.  Id.  It was Fiore’s opinion that none of the chemicals listed in the NOI have ever been tested for toxicity to lobsters except copper.
  Id. at ¶ 5.  She indicated that this is troublesome because toxicity results for some crustaceans can not be generalized to others, and lobsters can be more sensitive to some chemicals than other crustaceans are.  Id.  

She maintained that “[w]ithout specific lobster toxicity testing results no levels of these chemicals can be called safe.”  Id.  On redirect examination, Fiore testified that “diquat in particular has a very long half life in sediment.”  Adjudicatory Hearing, March 15, 2010.  It “ends up in sediment up to a year after treatment.  Id.  It is, she asserted, highly toxic to crustaceans as opposed to mammals.”  Id.  She added that adjuvants can increase the toxicity of herbicides, and there is “no data on any of the substances toxicity to crustaceans.”
  See Fiore Pre-Filed Testimony at ¶ 5; Adjudicatory Hearing, February 23, 2010.  

In her rebuttal, Warren reinforced Fiore’s testimony on adjuvants.  See Exhibit 5, Warren Rebuttal Testimony at ¶ 3.  She testified that the toxicity of adjuvants is not well characterized.  Id.  She indicated that although there has been agreement that Glyphosate is “practically nontoxic,” in June 2009, the EPA initiated a registration review of the chemical and found that “the overall use of Glyphosate as currently registered is likely to adversely affect the California red-legged frog based on the reduction of prey and habitat.”  Id.  On cross examination, Smith explained that the adjuvants that Campbell proposes to use during herbicide applications are Agri-Dex and Cygnet Plus.  Adjudicatory Hearing, March 15, 2010.  Neither of these adjuvants contain alkyphenols, pharmaceutical and personal care products or endocrine disruptors.  Id.

The tie-breaker, as I see it, is that while expert testimony may be evidence from a competent source, it does not sustain the burden of going forward on an issue if it presents opinions or conclusions without supporting facts.  See In the Matter of Cheney, supra. In point of fact, there was significant evidence presented by the Department and Campbell that supported the position that the project as approved and conditioned in the SOC met the applicable standards of the Wetlands Regulations and the standards articulated in Exhibit 3, Guidance for Aquatic Plant Management in Lakes and Ponds.  Accordingly, I find that the Department and Campbell have shown that the project as approved and conditioned in the SOC met the applicable standards of the Wetlands Regulations and the Guidance for Aquatic Plant Management in Lakes and Ponds. 

A number of factors contribute to my determination that adequate safeguards are in place.  First, the NHESP found that the project as proposed will not adversely affect the actual Resource Area Habitat of state-protected rare wildlife species.  See Bogue Pre-Filed Testimony, Exhibit 2.  Second, the SOC permits herbicide applications and alum treatments to the pond during the first growing season of the permit only.  Id. at ¶ 10(a); SOC Special Condition 22.  Third, Rodeo and reward are “selective” herbicides and specifically target the nuisance vegetation when correctly applied.  Id. at ¶ 5.  I have determined that in addition to the herbicide treatments, Campbell’s Aquatic Management Program will also study the feasibility of utilizing other management approaches including aeration, Hydro-Raking and dredging.  See NOI at p. 3.  Fourth, using herbicides to control plant nuisance is a valid element of a long term management strategy when other means of keeping plant growth under control are applied after the use of herbicides.  See Exhibits 2, 3, and 12.  Fifth, as stated above, Campbell must develop a long term pond management plan that incorporates data from studies of the pond, includes public participation in its development, considers alternatives to herbicides, and utilizes GEIR and The Practical Guide to Lake Management in Massachusetts.  See Bogue Pre-Filed Testimony at ¶ 10(c).  Sixth, the SOC mandates monitoring in the form of photographic documentation, identification of plant species, estimates of plant densities on a map of the pond, the status of algal blooms and a discussion of the efficacy of the herbicide application.  See SOC Special Condition 25.  Seventh, the SOC requires the water level in Black Joe’s Pond to be drawn down.  See Bogue Pre-Filed Testimony at ¶ 10(b).  Eighth, the SOC requires that the herbicide applications occur during low-flow periods with weather predictions taken into account.  Id. at ¶ 10(b).  Ninth, the pond’s outlet will be sealed with sand bags prior to chemical treatments to minimize potential chemical loss to outgoing water.  Id. at ¶ 10(b); Special Condition 23.  Tenth, Campbell must notify the Conservation Commission as well as the Department of any downstream discharge.  Id. at ¶ 10(c); SOC Special Condition 26.  Perhaps most significantly, the Department recognized that herbicide application to the pond is a short-term strategy and therefore, required that Campbell submit a long-term management plan.  Id. at ¶ 10(c); SOC Special Condition 26.  I need go no further.  For the reasons elucidated above, I find that the petitioners failed to meet their burden on this issue.
V. CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision dismissing the petitioners’ appeal and affirming the SOC.
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Beverly Coles-Roby

Presiding Officer

NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

� The following individuals filed affidavits that named Wellinger as their representative in this appeal:  Deborah Bohnert, Robert Merrigan, Mary Helen Rossborough, Frederic Ehrich, Joan Ehrich, Donald Morgan, Joan G. Brayton, Carol Ann Crawford, and Mark Fisher.  See Petitioners Notice of Appearance with Affidavits.


� Dolibers Cove is within the Estimated Habitat of Rare Wildlife according to the 2006, Natural Heritage Map.  See SOC at p. 2.


� The NOI for Black Joe’s Pond was filed as a Limited Project under 310 CMR 10.53(4).  See Exhibit 14, Pre-Filed Testimony Bogue at ¶ 13; Smith Pre-Filed testimony at p. 2..


� 1A. Photographs of the Property, September 30, 2005


1B. Photographs of the Property, July 30, 2007


2. Eutrophication and Aquatic Plant Management in Massachusetts, 2004


3. Guidance for Aquatic Plant Management in Lakes and Ponds, April 2004


4. Pre-filed Direct Testimony Walter S. Haug


4A. Drainage from Black Joe’s Pond and Redd’s Pond into Common Drain Pipe


4B. Ariel View Drainage from Black Joe’s Pond and Redd’s Pond into Common Drain Pipe


4C. Drains from Black Joe’s Pond and Redd’s Pond Joining at Beacon Street 


4D Ariel View Drains from Black Joe’s Pond and Redd’s Pond Joining at Beacon Street


4E. Close-up View of Drains from Black Joe’s Pond and Redd’s Pond joining at Beacon Street Emptying into Dolibers Cove


4F. Ariel View Close-up View of Drains from Black Joe’s Pond and Redd’s Pond joining at Beacon Street Emptying into Dolibers Cove


5. Pre-filed Direct and Rebuttal Testimony Barbara Warren


6. Pre-filed Direct and Rebuttal Testimony Denise Fiore


7. Basic Information about Diquat in Drinking Water; Basic Information about Glyphosate in Drinking Water


8. Eutrophication and Aquatic Plant Management in Massachusetts, Sections 5.10-5.11


9. MapQuest, Marblehead Harbor


10. Pre-filed Direct Testimony Gerald N. Smith


11. Mechanical Harvesting and Hydro-Raking 


12. The Practical Guide to Lake Management in Massachusetts


13. License to Apply Chemicals for Control of Nuisance Aquatic Vegetation


14. Pre-filed Direct Testimony Gary Bogue


15. Letter from Gary Bogue to Craig Campbell, August 31, 2006





� 310 CMR 10.05(7)(j)3.b provides in relevant part, “[t]he Petitioner has the burden of going forward pursuant to 310 CMR 10.03(2), and proving its direct case by a preponderance of the evidence.”  Id.





� Bogue served as a project officer in the Massachusetts Clean Lakes Program.  See Bogue Pre-Filed Testimony, Resume.  In that role, he performed summer limnological baseline surveys of lakes, which included survey design, sampling, data interpretation and report writing.  Id. 


� In general, a healthy native plant community is considered desirable for a lake.  Where the sediment is suitable and light penetrates, rooted plants will grow.  The question is not whether or not rooted plants will be present at most lakes, but rather what types and at what density.  A diverse assemblage of species indigenous to the area will in most cases not constitute a nuisance to people and will provide valuable habitat.  Invasive species, often defined as non-native or introduced forms, have a tendency to dominate the plant community as consequence of competitive superiority and/or low loss rates to herbivores (plant eaters).  In theory, a native assemblage will be more balanced.  However, some native species can become “invasive” expanding into areas either not previously colonized or at one time occupied by other native species.  Such imbalances can lead to nuisance conditions, as with dense coverage by water lilies (Nymphaea or Nuphar) or watershield (Brasenia).  Submergent growths of naiad (Najas) or coontail (Ceratophyllum) can become too dense, break free of the sediment, and become nuisances to boaters or swimmers.  Native plant communities may therefore require management to remain in balance.  While the management of introduced species often focuses on eradication (which is itself a very difficult task), management of indigenous species with nuisance potential tends to favor control only to the extent necessary to restore balance.  This may require ongoing maintenance, and it is generally true that rooted plant management is likely to require repetitive actions over a prolonged time period.  See Exhibit 12, The Practical Guide to Lake Management in Massachusetts at p. 13.





� Smith contended that the total area targeted for treatment will be approximately one acre.  Id. at p. 6.





� Smith testified that the other products listed in the NOI were copper-based algaecides and buffered alum.  Id.  These chemicals were included for control of nuisance algae.  Id.  Where nuisance aquatic plants rather than algae are the dominant growth in Black Joe’s Pond, Smith did not expect that either product would be used during the initial year of the management program.  Id. 


� K-tea or Captain is a copper-based algaecide that will be used for treatment of filmentous algae.  The SOC approved the use of alum, which is not an herbicide, “to inactivate the plant nutrient phosphorous in the water column and the sediments.  See Bogue Pre-Filed Testimony at ¶¶ 5, 13; SOC Special Condition 24.





� “Adjuvants are chemicals added to herbicides to enhance or modify their action.”  See Exhibit 5, Warren Rebuttal Testimony at ¶ 10(d).





	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD# 1-866-539-7622 or 1-617-574-6868. 

MassDEP on the World Wide Web:  http://www.mass.gov/dep
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