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RECOMMENDED FINAL DECISION
INTRODUCTION


In this appeal, Deborah A. Moses, D.D.S. (the “Petitioner”) challenges a $500.00 Reporting Penalty Assessment Notice (“RPAN”) that the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner on April 24, 2009 for purported violations of the Department’s (1) Amalgam Wastewater and Recycling Regulations for Dental Facilities at 310 CMR 73.00, and (2) Environmental Results Program (“ERP”) Certification requirements at 310 CMR 70.00.
  The RPAN asserts that the Petitioner violated these requirements by purportedly failing to submit to the Department a timely ERP Compliance Certification to confirm installation of an approved amalgam separator at the Petitioner’s dental facility. See RPAN at p. 1.  As discussed below, at pp. 4-11, the Petitioner’s ERP Compliance Certification was due for filing with the Department by no later than June 22, 2006; the Petitioner filed the Certification nearly three years later on May 12, 2009 and only after receiving repeated notices from the Department, including the RPAN, informing her that she had failed to file a timely Certification.

The Petitioner requested a Simplified Hearing (“Hearing”) in this matter, as provided for in 310 CMR 1.01(8).
  See Transmittal Sheet.  The Hearing took place on September 10, 2009, and per the parties’ agreement there are only two issues for resolution in this appeal:
(1)
Whether the Petitioner is liable for violation of 310 CMR 73.00 and 310 CMR 70.04(1) for failing to file with the Department a timely certification of installation of an approved amalgam separator at her dental facility?  

(2)
Whether the Department properly calculated the $500.00 penalty in accordance with the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and Civil Administrative Penalty Regulations at 310 CMR 5.00 et. seq.?
At the Hearing, the Department had the burden of proof
 and called one witness: Anne Brown (“Ms. Brown”), a Compliance Planner in the Enforcement and Compliance Branch of the MassDEP’s Bureau of Waste Prevention (“BWP”).  Ms. Brown prepares and manages all enforcement actions for dental facilities in Massachusetts that purportedly do not comply with the certification requirements for amalgam separators.  The Department contends that prior to issuing the RPAN it properly served numerous notices to the Petitioner informing her of the regulatory requirements at issue and provided her with a number of opportunities to comply with them.

The Petitioner, a practicing dentist for 23 years, testified on her own behalf.  She was her only witness.  The Petitioner asserted that she installed an amalgam-mercury separator prior to the Department’s regulatory requirements going into effect on April 24, 2006.  She stated that her violation of the certification requirement was due to the failure of her agent to inform her that she was required to certify installation of the amalgam separator equipment to the Department.  She further alleged that the $500.00 penalty is excessive and that she is financially unable to pay it.
Based on the documentary evidence and testimony presented at the Hearing, I conclude (1) that the Petitioner violated 310 CMR 70.04(1) by failing to submit to the Department a timely certification of installation of an amalgam-mercury separator at her dental facility; (2) that the $500.00 penalty is not excessive; and (3) that the Petitioner is financially able to pay the penalty because she failed to demonstrate financial inability to pay the penalty.
DISCUSSION
I.  ISSUE NO.1:
Whether the Petitioner is liable for violation of 310 CMR 73.00 and 310 CMR 70.04(1) for failing to file with the Department a timely certification of installation of an approved amalgam separator at her dental facility?
A.  Applicable Law Governing Issue No. 1

The provisions of 310 CMR 5.10 set forth the preconditions for Assessment of a Civil Administrative Penalty and state that a penalty may be assessed only for a failure to comply with statutory or regulatory requirements (“Requirement”) that meet the criteria set forth in 310 CMR 5.11, and was the subject of a previous Noncompliance Notice issued by the Department in accordance with 310 CMR 5.12.  Specifically, these regulations provide in relevant part as follows:

310 CMR 5.10: A Penalty may be assessed only for a failure to comply that:

  (1) meets the criteria set forth in 310 CMR 5.11, and

  (2) was any of the following:

(a) the subject of a previous Noncompliance Notice, as set forth in 310 CMR 5.12;
(b) part of a pattern of noncompliance, as set forth in 310 CMR 5.13; [or]
(c) willful and not the result of error, as set forth in 310 CMR 5.14. . . .

310 CMR 5.11: A penalty may be assessed only for a failure to comply that . . . at the time it occurred constituted noncompliance with a Requirement: (a) which was then in effect; and (b) to which that person was then subject; and (c) to which 310 CMR 5.00 apply.  
310 CMR 5.12:  The Department may assess a Penalty on any person when the criteria set forth in 310 CMR 5.11 are met, and the following criteria are met:

(a) The Department has previously given that person a Noncompliance Notice. . . . 
(b) That person did not:

1. come into compliance, within the deadline specified in the Noncompliance Notice, with the Requirement(s) described in the Noncompliance Notice, or
2. submit, within the deadline specified in the Noncompliance Notice, a written proposal setting forth how and when that person proposed to come into compliance with the Requirement(s) described in the Noncompliance Notice.
Here, undisputedly, the “Requirements” at issue are the Department’s Amalgam Wastewater and Recycling Regulations for Dental Facilities, which became effective on April 24, 2006.  See http://www.mass.gov/dep/service/dentists.htm; 310 CMR 73.00, et seq.  The purpose of these regulations is “to protect public health, safety, welfare and the environment.”  See 310 CMR 73.01.  These regulatory provisions are applicable to “all dental facilities except those that do not generate or discharge wastewater from amalgam-related processes (e.g., facilities limited to oral and maxillofacial surgery, or orthodontic, periodontic and/or oral medicine practices) or facilities that use mercury-free filling material and do not place or remove amalgam.”  310 CMR 73.03(1).  310 CMR 73.04 mandates installation of an amalgam separator in each dental facility and includes the following requirements:
(1) Each dental facility subject to 310 CMR 73.00 shall: 

(a) install an approved amalgam separator(s) which meets the requirements of 310 CMR 73.04;
(b) ensure that all wastewater that contains amalgam waste from the dental facility, including but not limited to wastewater from chairs and cuspidors, passes through an approved amalgam separator before being discharged;
(c) ensure that the installed amalgam separator(s) is properly sized to accommodate maximum amalgam wastewater flow rates at the facility;
(d) ensure that any amalgam separator is installed, operated and maintained according to the instructions of the manufacturer of the unit;
(e) for new or expanded dental facilities that open after April 24, 2006, ensure that the amalgam separator is installed prior to commencing operations; and
(f) provide to the Department upon request test data generated by the professional laboratory that documents the amalgam separator's removal efficiency.
In order for the Department to enforce compliance with 310 CMR 73.00 et. seq., the ERP Program promulgated a Compliance Certification regulation applicable to dental facilities.  310 CMR 70.03(1)(g)(3) requires the owner or operator of a dental facility subject to 310 CMR 73.00 to “submit a compliance certification in accordance with the schedule and conditions referenced in 310 CMR 73.07.”  310 CMR 73.07 provides in pertinent part:
(1) Certification Form. Within 60 days of a dental facility becoming subject to the requirements of 310 CMR 73.00, pursuant to the schedule described at 310 CMR 73.03(2), an owner of a dental facility shall submit to the Department a compliance certification. The certification shall address compliance with standards to which the dental facility is subject on a form prescribed by the Department that shall include at least the following information:

(a) The type of amalgam separator installed, including manufacturer and model;

(b) Date upon which the amalgam separator became operational, and for new or expanded facilities, the date the facility became operational;

(c) Identification of the requirements of 310 CMR 73.04 for amalgam separators and certification as to whether or not the system meets all such requirements;
(d) Certification of compliance with the operational standards of 310 CMR 73.05;
(e) Certification that documentation and records are being maintained as stipulated in CMR 73.06; and
(f) Certification that at least one staff member is familiar with procedures to follow in order to ensure compliance with the amalgam separator requirements and operational standards described at 310 CMR 73.04 and 73.05, and that all other staff that handle amalgam waste are informed of these procedures.

(2) Each owner of a dental facility subject to 310 CMR 73.07 must recertify five years after the initial certification and every five years thereafter, that the dental practice continues to be in compliance with all requirements listed in 310 CMR 73.04 through 73.07. All such recertifications shall be submitted by June 15th of the year in which the recertification is due.

Dental facilities in operation as of April 24, 2006 that did not participate in the Department's voluntary Dental Amalgam/Mercury Recycling Certification program were required to comply with all requirements of 310 CMR 73.00 no later than June 23, 2006.  See 310 CMR 73.03(2)(c).  Those who fail to certify pursuant to 310 CMR 70.03 are in violation of 310 CMR 70.04.  See 310 CMR 70.04(1)(a).
B.  Findings of Facts and Rulings on Issue No. 1

1.
Ms. Brown testified at the Hearing that on April 26, 2006, the Department sent a letter to the Petitioner outlining the new Dental Amalgam/Mercury Recycling Certification Requirements.  See April 26, 2006, Letter; Brown Testimony.  This letter set forth the steps necessary for the Petitioner to comply with 310 CMR 70.00 and 73.00, which went into effect on April 24, 2006.  The letter stated that the Petitioner was required to provide the Department with written certification of compliance with the regulations by June 22, 2006. Id.; Brown Testimony.  In addition to the April 26, 2006 Letter, Ms. Brown testified that three additional postcards were sent annually, between 2006 and 2008, to the Petitioner.  Brown Testimony.
2.
Ms. Brown testified that in 2008, she conducted an extensive review of the Department’s database of facilities that had failed to certify installation of an amalgam separator.  Brown Testimony.  The Petitioner was on the list of those who had not filed such a certification, and Ms. Brown prepared a Notice of Noncompliance (“NON”) and sent it certified mail to the Petitioner on October 28, 2008.  See NON; Brown Testimony.  The NON informed the Petitioner that the Department did not receive her Dental Facility Compliance Certification, and as a result, she had failed to comply with 310 CMR 73.07(1) and 310 CMR 70.03(1).  See NON.  The NON required the Petitioner to submit a completed MassDEP Dental Compliance Certification to the Department by November 14, 2008, to avoid civil administrative penalties.  Id.  

3.
The NON was proper in that it listed the regulatory requirement that the Petitioner had violated, the date and place on which the Department asserted the regulatory requirement had been violated, the specific actions which had to be taken by the Petitioner in order to return to compliance, and the deadline for taking such action.
  The Petitioner did not contend at the Hearing that the NON was deficient in content or form.
4.
Ms. Brown sent the NON to the Petitioner by certified mail and received a certified mail receipt from the postal service showing that the Petitioner received the NON on October 30, 2008.  Brown Testimony.  Additionally, Ms. Brown confirmed receipt by using the US Postal Service Track and Confirm website.  See NON Attachment; Brown Testimony.
5.
The Petitioner did not respond to the NON, and, as a result, on April 24, 2009, the Department issued the $500.00 RPAN to Petitioner.  See RPAN at p.1.  The RPAN stated that a review of the Department records on December 15, 2008, confirmed that the Petitioner’s dental facility had failed to comply with the previously issued NON and failed to certify installation of an approved amalgam separator and all other related equipment, in violation of 310 CMR 70.04(1)(a).  Id.  The RPAN required the Petitioner to take two actions: first, to make full payment of the $500.00 penalty no later than 21 days from the date of the RPAN; and second, to submit a complete Compliance Certification with a $400.00 compliance fee (assessed every five years) no later than 30 days from the date of the RPAN.  See RPAN, pp. 2-3.  At the Hearing, the Petitioner did not contend that the RPAN violated the Department’s regulations in form or content.
6.
Ms. Brown sent the RPAN to the Petitioner by certified mail, and she received a certified mail receipt from the postal service showing that the Petitioner received the RPAN on April 27, 2009. Brown Testimony.  Further, Ms. Brown confirmed delivery and receipt of the RPAN using the US Postal Service Track and Confirm website.  See RPAN Attachment; Brown Testimony.

7.
On May 12, 2009, the Petitioner filed this appeal of the RPAN contending that “the acts or omissions alleged in the [RPAN] did not occur.”  See Petitioner’s Transmittal Sheet with a Request for Adjudicatory Hearing.  On the same day, the Petitioner submitted a Certification Form for Massachusetts Dental Facilities (“Certification”) to the Department with a $400.00 check to pay the compliance fee, in order to satisfy the second requirement of the RPAN.  On the Certification, the Petitioner listed Solmetex Inc., HG5-001 as the Manufacturer and Model Number of her amalgam separator, with an installation date of February 9, 2005. See Certification at p. 2.  

8.
On May 13, 2009, the Petitioner forwarded a letter to William Sirull, Chief of BWP’s Enforcement Branch, regarding the RPAN.  In the letter, the Petitioner confirmed that she was appealing the RPAN and contended that she never directly received the Department’s previous notices regarding the need for her to submit an amalgam separator certification to the Department.  See May 13, 2009, Letter.  Specifically, the Petitioner placed blame for purported lack of notice on her former employee, Elizabeth Cosgrove (“Ms. Cosgrove”), to whom she delegated responsibility for “opening all the mail and posting deposits, accounts receivable and accounts payable and also keeping up the regulatory forms that had to be filled out during the regular course of dentistry.”  Id.  The Petitioner contended that Ms. Cosgrove “did not even make (her) aware that these compliance forms existed” and “[h]ad (she) known, these forms would have been completed.”  Id.  The Petitioner’s lack of notice claim, however, fails because every notice given by the Department to a person pursuant to G.L. c. 21A, §16 and 310 CMR 5.00 is deemed to be received, if given by certified mail, return receipt requested, when signed for by: (1) the person, or (2) the person's officer, employee, or agent, including, without limitation, any officer, employee, or agent authorized by appointment of the person or by law to accept service.  See 310 CMR 5.09.  Because the NON and RPAN were properly addressed to her principal place of business and received by her agent, Ms. Cosgrove, the notices are considered received by Petitioner.  Id.
9.
The Petitioner testified at the Hearing that she purchased her amalgam separator from Henry Shine (“Mr. Shine”), a representative of a nationwide dental supply company.  Petitioner’s Testimony.  The Petitioner stated that her sales representative, Christine Gerard (“Ms. Gerard”), informed her that the amalgam-mercury separator regulations would soon come into effect, and she was eager to comply prior to the effective date.  Id.  The Petitioner also stated that she was under the perception that Mr. Shine, as her supplier, would notify the Department of her compliance.  Id.  

10.
During her testimony at the Hearing, the Petitioner also introduced in evidence an invoice (“Invoice”) from Randy Oliveira (“Mr. Oliveira”), a Plumbing/Heating/Air Conditioning Contractor.  The Invoice, dated February 2, 2005, is for labor purportedly performed by Mr. Oliveira in the purported installation of an “HG5-AWSEP/HG5-Air/Water Separator- supplied by owner.”  See Invoice.  While this invoice may constitute evidence that an amalgam separator may have been installed at the Petitioner’s dental facility on February 5, 2005, the Department cited the Petitioner for violating 310 CMR 70.04(1)(a) for failure to submit a timely completed ERP Compliance certification with the Department confirming installation of an approved amalgam separator at the Petitioner’s dental facility.  See RPAN at p. 1.  As discussed above, the Petitioner’s ERP Compliance Certification was initially due for filing with the Department by no later than June 22, 2006, and the Petitioner filed the Certification nearly three years later on May 12, 2009 only after much prodding from the Department, including its issuance of the RPAN.
11.
At the Hearing, the Petitioner testified that due to misplaced reliance on her office agent, Ms. Cosgrove, and her sales agent, Ms. Gerard, her noncompliance with the certification requirement was not willful within the meaning of G.L. c. 21A, §16 and 310 CMR 5.00.  Petitioner’s Testimony.  However, the Department is required to prove willful noncompliance when it has issued a penalty assessment without the prior issuance of a NON.  See 310 CMR 5.14.  Here, the Department is not required to prove willful noncompliance because it issued a NON to the Petitioner prior to issuing the RPAN.  


In sum, the Petitioner, by her own admission, did not submit certification of her amalgam-mercury separator until May 12, 2009, and only after the Department sent her numerous notices, an NON, and an RPAN.  The NON and RPAN were properly served upon the Petitioner, and her purported misplaced reliance on the agents/employees of her dental practice does not excuse her violations of the Department’s Amalgam Wastewater and Recycling Regulations for Dental Facilities. 
II.  ISSUE NO. 2:
Whether the Department properly calculated the penalty accordance with 310 CMR 5.00?  
A.  Applicable Law Governing Issue No. 2
The provisions of G.L. c. 21A, §16 and 310 CMR 5.00 require the Department to 
consider twelve factors when it assesses a penalty.
  In order to contest a penalty as excessive and qualify for a downward adjustment based upon an inability to pay, the alleged violator must establish that his or her financial condition warrants a downward adjustment on the penalty.  See In the Matter of John J. Duridas, Docket No. 2000-020, Final Decision, 8 DEPR 93, 98 (May 10, 2001); In the Matter of Hopedale Industrial Center, Inc., Docket Nos. 2003-064, 2003-148, 
Order to File Statement or Accept Preclusion, (May 9, 2006), 2006 MA ENV LEXIS 32, at 5-10.
B.  Findings of Facts and Rulings on Issue No. 2

1.
At no time prior to the Hearing, including the period prior to the Department’s issuance of the RPAN, did the Petitioner submit any financial data to the Department in support of her claim that she is financially unable to pay the $500.00 penalty at issue.  At the Hearing, the Department objected to the Petitioner’s introduction of evidence or testimony related to whether the $500.00 penalty is excessive because the Petitioner did not indicate on her Request for Adjudicatory Hearing Transmittal Sheet that she contested the amount of the penalty.  In response, the Petitioner made a verbal motion to permit the admission of such evidence at the Hearing.  I took the motion under advisement and heard testimony on the issue de bene (conditionally) subject to my ruling on the motion in this Recommended Final Decision.  The motion is hereby allowed, but the Petitioner nevertheless should not prevail in this appeal because (1) the Department demonstrated that the $500.00 penalty is not excessive; and (2) the Petitioner failed to show that her financial condition warrants a downward adjustment of the penalty.

2.
In support of its position that the $500.00 penalty is  not excessive, the Department, through its witness, Ms. Brown, introduced in evidence a written policy of the Department entitled “Update of Policy Statement for the Use of Reporting Penalty Assessment Notice (RPANs) for Certain Reporting Violations Bureau of Waste Prevention Policy #BWP-99-001 dated 12/20/98, February 6, 2009.”  This policy elaborated on how each of the twelve factors of 310 CMR 5.25 apply specifically to administrative penalties for dental facilities.  Id., Attachment 6, pp. 3-6.  The statutory maximum penalty amount for a violation of 310 CMR 73.00 and 310 CMR 70.00 is $1,000.00, while the minimum RPAN amount is $500.00.  Id. at p. 2; Brown Testimony.  Ms. Brown testified that Petitioner was charged $500.00, the minimum penalty, after a review of the relevant factors.  Brown Testimony.
3.
In support of her contention that she is financially unable to pay the $500.00 penalty, the Petitioner testified generally about the current financial state of her dental practice, stating her patient pool had decreased greatly due to the recent downturn in the economy.  The Petitioner, however, did not support her testimony with any financial data such as her most recent income tax returns or any bank statements.  Accordingly, (1) I accord the Petitioner’s testimony little or no weight, and (2) I conclude that she did not demonstrate that her financial condition warranted a downward adjustment of the penalty.  See Duridas, supra; Hopedale, supra.

CONCLUSION

For the reasons set forth above, I recommend that the Department’s Commissioner issue a Final Decision affirming the Department’s issuance of the $500.00 RPAN to the Petitioner.  The Department proved at the Hearing that Petitioner violated 310 CMR 73:00: Amalgam Wastewater and Recycling Regulations for Dental Facilities and 310 CMR 70.00: Environmental Results Program Certification requirements by failing to file a timely certification of installation of her amalgam separator.  Additionally, the Department proved at the Hearing that the $500.00 penalty is not excessive, and the Petitioner failed to prove that she is financially unable to pay the penalty.
NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the 
Commissioner, in her sole discretion, directs otherwise.
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� Relevant definitions set forth in 310 CMR 73.02 include: 


(1)	Amalgam means an alloy containing mercury and other metals used to restore the dentition.





(2)	Amalgam Separator means an item of dental equipment designed to remove amalgam particles from the wastewater passing through the vacuum system, or any vacuum line filters and screens and/or chair-side traps of a dental facility prior to its discharge. 





(3)	 Amalgam Waste means any waste containing mercury amalgam or otherwise associated with preparation or use of amalgam, including but not limited to amalgam collected by chair-side traps, screens, filters, vacuum system filters, amalgam separators or other devices; waste elemental mercury; and waste amalgam capsules.





� 310 CMR 1.01(8)(a), which sets forth the procedures for Simplified Hearings, provides as follows:





1.	Upon notice or motion by any party, the Presiding Officer may provide an opportunity for a simplified hearing as an alternative to a formal adjudicatory hearing.





2.	Any party may request a simplified hearing. The Presiding Officer also may decide, without 			consent of the parties, to conduct a simplified hearing when the issues in a permit appeal are 			limited in number and scope. A simplified hearing normally shall not include the filing of motions 			and prefiled direct testimony, unless required by the Presiding Officer for good cause.





3. 	Each party shall have an opportunity to present its view of the disputed issues. Each party and any 	witnesses shall appear at the simplified hearing to present its case and may offer evidence 	including statements, documents and papers. Following a party's presentation, each other party 	shall have an opportunity to cross-examine witnesses and to refute the case presented. All 	statements shall be provided under oath or affirmation.





4. 	Evidence may be admitted and given probative effect only if it is the kind of evidence on which 	reasonable persons are accustomed to rely in the conduct of serious affairs. The weight to be 	attached to any evidence will rest within the discretion of the Presiding Officer. The simplified 	hearing shall be recorded electronically or otherwise.





�   The provisions of 310 CMR 5.36(3) provide in relevant party that “the Department


shall, by a preponderance of the evidence, prove the occurrence of the act(s)


or omission(s)” alleged in the RPAN.


� The requirements for a Notice of Noncompliance are set forth in 310 CMR 5.12, described supra. 


�  These factors are set forth in 310 CMR 5.25:


(1) The actual and potential impact on public health, safety, and welfare, and the environment, of the failure(s) to comply that would be penalized.





(2) The actual and potential damages suffered, and actual or potential costs incurred, by the Commonwealth, or by any other person, as a result of the failure(s) to comply that would be penalized. 





(3)  Whether the person who would be assessed the Penalty took steps to prevent the failure(s) to comply that would be penalized.





(4) Whether the person who would be assessed the Penalty took steps to promptly come into compliance after the occurrence of the failure(s) to comply that would be penalized.





(5) Whether the person who would be assessed the Penalty took steps to remedy and mitigate whatever harm might have been done as a result of the failure(s) to comply that would be penalized.





(6) Whether the person being assessed the Penalty has previously failed to comply with any regulation, order, license, or approval issued or adopted by the Department, or any law which the Department has the authority or responsibility to enforce.





(7) Making compliance less costly than the failure(s) to comply that would be penalized.





(8) Deterring future noncompliance by the person who would be assessed the Penalty.





(9) Deterring future noncompliance by persons other than the person who would be assessed the Penalty.





(10) The financial condition of the person who would be assessed the Penalty.





(11) The public interest.





(12) Any other factor(s) that reasonably may be considered in determining the amount of a Penalty, provided that said factor(s) shall be set forth in the Penalty Assessment Notice.








This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD Service - 1-800-298-2207.
	DEP on the World Wide Web:  http://www.mass.gov/dep
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