	
	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108  617-292-5500

	
	


PAGE  

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION









August 23, 2011  
_______________________


 

In the Matter of




OADR Docket No. 2007-127

Town of Deerfield
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Deerfield, Massachusetts

RECOMMENDED FINAL DECISION

The Petitioner Stanley Romanowski operates a piggery on his real property in Deerfield, Massachusetts (“Deerfield” or “the Town”).  The Deerfield Board of Health (“the Board”) contends that it has authority to regulate the piggery pursuant to G.L. c. 111, § 143, and in 2007 it issued two Site Assignment Permits to the Petitioner regulating the piggery: (1) a Site Assignment Permit on May 30, 2007, and (2) an Amended Site Assignment on June 28, 2007.
  In response, the Petitioner filed suit against the Board in Franklin Superior Court in June 2007 contending that the Board lacked authority to regulate his piggery for a number of reasons, including that the piggery “is a pre-existing operation that is grandfathered” by G.L. c. 111, 
§ 143.  See Romanowski v. Inhabitants of the Town of Deerfield, Franklin Superior Court, Docket No. FRCV2007-00071, Memorandum of Decision and Order On the Defendant’s Motion for Summary Judgment and On the Plaintiff’s Cross-Motions for Summary Judgment and Request for Continuance (September 3, 2009) (“Franklin Superior Court’s Summary Judgment Decision”), at 1-5.  The Petitioner also contended that the Board’s actions violated both his Equal Protection Rights under the Fourteenth Amendment to the United States Constitution and his rights under the Declaration of Rights to the Massachusetts Constitution because the Board purportedly singled out his piggery for regulation.  Id., at 5-7.  The Petitioner also contended that the Board’s regulatory actions were arbitrary and capricious.  Id., at 7-8.  
Two months after filing suit against the Board in Franklin Superior Court, the Petitioner filed this administrative appeal with MassDEP’s Office of Appeals and Dispute Resolution (“OADR”) making the same claims against the Board as he did in Franklin Superior Court.  See [Petitioner’s] Notice of Claim for Adjudicatory Appeal Pursuant to G.L. Chapter 111, Section 143 (August 1, 2007).  Since filing this administrative appeal, the Petitioner has not prosecuted the appeal, but instead, has focused on his Franklin Superior Court litigation.  See OADR Docket Sheet in OADR Docket No. 2007-127; Franklin Superior Court Docket Sheet in Romanowski v. Inhabitants of the Town of Deerfield, Franklin Superior Court, Docket No. FRCV2007-00071 (“Franklin Superior Court Docket Sheet”); Case Docket for Romanowski v. Inhabitants of the Town of Deerfield, Massachusetts Appeals Court Docket No. 2011-0257 (“Massachusetts Appeals Court Docket Sheet”).  

In April 2009, the Petitioner and the Board filed Cross-Motions for Summary Judgment in the Petitioner’s Franklin Superior Court suit against the Board.  See Franklin Superior Court Docket Sheet; Franklin Superior Court’s Summary Judgment Decision, at 1-2.  In September 2009, the Franklin Superior Court awarded Summary Judgment to the Board.  Id.  In February 2010, the Franklin Superior Court entered Final Judgment for the Board, and the Petitioner appealed the Final Judgment to the Massachusetts Appeals Court.  See Franklin Superior Court Docket Sheet.  One year later, in February 2011, the Petitioner’s appeal was docketed in the Massachusetts Appeals Court.  Id.; Massachusetts Appeals Court Docket Sheet.  

The Franklin Superior Court’s Final Judgment in favor of the Board “is final and has preclusive effect [on the Petitioner’s claims in this administrative appeal] regardless of the fact that [the Final Judgment] is on appeal [in the Massachusetts Appeals Court]” by the Petitioner.  O’Brien v. Hanover Insurance Company, 427 Mass. 194, 201 (1998) (SJC adopts Federal rule and rule of majority of States “that a trial court judgment is final and has preclusive effect regardless of the fact that it is on appeal”); Campos v. Van Houtum, 45 Mass. App. Ct. 918, 919 (1998) (defendant’s prior criminal conviction for failure to carry workers’ compensation insurance that was on appeal barred defendant from re-litigating issue in civil trial whether plaintiff was defendant’s employee).  Accordingly, I recommend that MassDEP’s Commissioner issue a Final Decision granting the Board’s and MassDEP’s motions to dismiss this administrative appeal.  I also make this recommendation because the Petitioner has neither responded to the Board’s and MassDEP’s motions to dismiss nor prosecuted this administrative appeal since its filing.  See 310 CMR 1.01(10)(g) (dismissal of administrative appeal warranted “[w]hen [appellant] fails to file documents as required, respond to . . . motions, . . . or

otherwise fails to prosecute the adjudicatory appeal; [or] demonstrates an intention not to proceed . . . .”).

NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole 

discretion, directs otherwise.
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�  Section 143 of G.L. c. 111 provides in relevant part as follows:





No trade or employment which may result in a nuisance or be harmful to the inhabitants, injurious to their estates, dangerous to the public health, or may be attended by noisome and injurious odors shall be established in a city or town except in such a location as may be assigned by the board of health thereof after a public hearing has been held thereon, subject to the provisions of [G.L. c. 40A] and such board of health may prohibit the exercise thereof within the limits of the city or 














town or in places not so assigned, in any event. Such assignments shall be entered in the records of the city or town, and may be revoked when the board shall think proper. . . .





The statute also provides that:


any person, including persons in control of any public land, aggrieved by the action of the board of health in assigning certain places for the exercise of any trade or employment referred to in this section may, within sixty days, appeal from the assignment of the board of health to the [D]epartment[,] and [the] [D]epartment may, after a hearing rescind, modify or amend such assignment.





The statute also provides that it “shall apply to the operations of piggeries” regardless or “[n]otwithstanding any provision in [G.L. c. 111, § 125A]” to the contrary.  Section 125A of G.L. c. 111 provides in relevant part that: 





the odor from the normal maintenance of livestock or the spreading of manure upon agricultural and horticultural or farming lands, or noise from livestock or farm equipment used in normal, generally acceptable farming procedures or from plowing or cultivation operations upon agricultural and horticultural or farming lands shall not be deemed to constitute a nuisance.
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