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COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY AND ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION

ONE WINTER STREET, BOSTON, MA 02108 617-292-5500

                                                                                        January 29, 2010

	In the Matters of 

D’Orlando Nominee Trust
	     OADR Docket No. WET-2009-002

     DEP File No. SE-44-1008

     Mattapoisett


                                             Recommended Final Decision

This appeal involved property of D’Orlando Nominee Trust (the “Petitioner’”) located on both the landward and seaward sides of Pico Beach Road in Mattapoisett.  The project in the original Notice of Intent filed with the Mattapoisett Conservation Commission (the “Commission”) pursuant to the Wetlands Protection Act was the proposed construction of a single family house on concrete columns on the seaward side of the road.  The Commission issued an Order of Conditions, which denied approval of the project.  The Southeast Regional Office of the Massachusetts Department of Environmental Protection (the “Department”) issued a Superseding Order of Conditions affirming the Commission’s denial of the project, noting in its cover letter that the landward side of the road could be an alternative site, as it appeared not to have coastal dune deposits.   
A Pre-Screening Conference was held in this matter on Tuesday, February 24, 2009 at the Department’s Southeast Regional Office in Lakeville.  The project, and more specifically its procedural posture, was discussed at some length at the conference.  The alternate site could potentially be considered by the Department only if it would not be a substantial change under the Department’s Project Plan Changes Policy, No. 91-1, or the Commission agreed.  Both the Department and the Commission viewed a plan change that would shift the house to the landward side of the road as significant, and the Commission did not agree to the Department’s consideration of revised plans.  Instead, both the Department and the Commission urged the Applicant to re-file its proposed project with the Commission.  A second filing is allowed under the Department’s Wetlands Policy on Multiple Notices of Intent, No. 88-3.  
The Petitioner filed a Request for Determination with the Commission seeking confirmation of resource areas on the property.  Because clarification of the identification and extent of resource areas on the property could provide an efficient path to resolution of this appeal, I stayed this matter and continued the stay as the Petitioner filed a Notice of Intent for a revised project.  The Department’s Southeast Regional Office issued a Superseding Order of Conditions affirming the Commission’s Order of Conditions for the revised project.  The appeal period for the revised project has lapsed and no appeals were received.  The Parties moved jointly for dismissal of the appeal of the original project as moot.  Accordingly, I recommend that the appeal be dismissed as moot. 
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                        __________________________








Pamela D. Harvey 

Presiding Officer

                           NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

