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INTRODUCTION

In these consolidated appeals, the Petitioner ECC Corporation initially challenged two enforcement orders that the Central Regional Office (“CERO Office”) of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner in November 2008 for hazardous waste violations at its real property at 156 Princeton Street, Holden, Massachusetts (“the Property”).  Specifically, the Petitioner challenged:

(1)
a Penalty Assessment Notice (“PAN” or “Civil Administrative Penalty”) that required the Petitioner to pay a penalty of $40,520.00 for the hazardous waste violations at the Property; and

(2)
a Unilateral Administrative Order (“UAO”) that directed the Petitioner to take certain actions, including providing written documentation to the Department confirming that hazardous wastes had been removed from the 
Property.  
The Petitioner subsequently admitted liability for the violations alleged in the PAN and UAO, but disputed the PAN amount and contended that it lacked the financial ability to pay any penalty amount.  See Pre-Screening Conference Report and Order, March 25, 2009 (“PSC Report & Order”), at 3.  As a result, the Petitioner and the Department agreed on the following issues for resolution in the Adjudicatory Hearing (“Hearing”) in the appeals:

1.
Whether the Department properly calculated the penalty amounts in the PAN pursuant to G.L. c. 21A, § 16 and 310 CMR 5.25?  (The Department had the burden of proof on this issue);
 and 
2.
Whether the Petitioner lacks the financial ability to pay the $40,520.00 penalty at issue in the PAN?  (The Petitioner had the burden of proof on this issue).
PSC Report & Order, at 3-4.
The Hearing took place in May 2009, and prior to the Hearing, the parties filed sworn Pre-filed Testimony of several witnesses in support of the parties’ respective positions in the case.
  All of the witnesses who submitted Pre-filed Testimony attended the Hearing and were cross examined on their Testimony by the parties’ legal counsel.  Based on the evidence introduced at the Hearing, I recommend that the Department’s Commissioner issue a Final Decision affirming the PAN and the UAO.
STATUTORY AND REGULATORY FRAMEWORK
I. THE DEPARTMENT’S AUTHORITY TO REGULATE HAZARDOUS WASTE
The Massachusetts Hazardous Waste Management Act, G.L. c. 21C (“HWMA”), governs the storage and disposal of hazardous waste in the Commonwealth.  In the Matter of Harold B. Wassenar, Docket No. 2007-162, Recommended Final Decision (February 24, 2010), 2010 MA ENV LEXIS 214, at 6-9, adopted as Final Decision (March 18, 2010), 2010 MA ENV LEXIS 144; modified in part, Final Decision on Reconsideration (December 22, 2010).  The statute defines “hazardous waste” as:

waste, or combination of wastes, which because of its quantity, concentration, or

physical, chemical or infectious characteristics may cause, or significantly contribute to an increase in mortality or an increase in serious irreversible, or incapacitating reversible illness or pose a substantial present or potential hazard to human health, safety or welfare or to the environment when improperly treated, stored, transported, used or disposed of, or otherwise managed . . . .

G.L. c. 21C, § 2; Wassenar, 2010 MA ENV LEXIS 214, at 6-7.
  The statute provides that “[n]o person shall collect, transport, store, treat, use or dispose of hazardous waste unless that person is in possession of a valid license issued [by the Department] pursuant to [the statute].”  G.L. 
c. 21C, § 5; Wassenar, 2010 MA ENV LEXIS 214, at 7.  


The HWMA authorizes “[t]he department [to] issue a license subject to such

 terms, restrictions, conditions and requirements as it determines to be necessary to comply with the provisions of [the statute].”  G.L. c. 21C, § 7; Wassenar, 2010 MA ENV LEXIS 214, at 8.  The statute also provides that:

[w]henever it appears that there is a violation of any provision of [the statute] or any license, order, approval or regulation issued or adopted thereunder, the department may issue to a person causing or contributing, or likely to cause or contribute, to such violation or potential violation an order requiring the production or analysis of samples and the production of records, or imposing such 
restraints on or requiring such action by said persons, as it deems necessary to 
abate or prevent such hazard or violation. . . .

G.L. c. 21C, § 9; Wassenar, 2010 MA ENV LEXIS 214, at 8.

The HWMA also authorizes the Department to “adopt rules, regulations, procedures and
standards as may be necessary” to enforce the statute.  G.L. c. 21C, § 4; Wassenar, 2010 MA ENV LEXIS 214, at 8-9.  In accordance with its statutory authority, the Department has promulgated the HWMA Regulations at 310 CMR 30.000, et seq. (“HWMA Regulations”).  Id.
As discussed below, at pp. 5-10, the Petitioner violated a number of these regulations in connection with its previous manufacturing operations at the Property.    
II.
THE DEPARTMENT’S AUTHORITY TO ASSESS CIVIL ADMINISTRATIVE PENALTIES FOR ENVIRONMENTAL VIOLATIONS  


The Department is authorized by the Civil Administrative Penalties Act, G.L. c. 21A, 

§ 16, and the Administrative Penalty Regulations at 310 CMR 5.00, to assess civil administrative penalties against parties who have committed hazardous waste violations under the HWMA and HWMA Regulations.  Wassenar, 2010 MA ENV LEXIS 214, at 18-19.  The Civil Administrative Penalties Act and the Administrative Penalty Regulations are designed to “promote protection of public health, safety, and welfare, and the environment, by promoting compliance, and deterring and penalizing noncompliance . . . .”  310 CMR 5.02(1); Wassenar, 2010 MA ENV LEXIS 214, at 19.  

Generally, the Department “may assess a civil administrative penalty on a person who

fails to comply with any provision of any regulation, . . . or of any law which the department has the authority or responsibility to enforce [if] . . . such noncompliance occurred after the department had given such person written notice of such noncompliance, and after reasonable time, as determined by the department and stated in said notice, had elapsed for coming into compliance.”  G.L. c. 21A, § 16; 310 CMR 5.10 to 310 CMR 5.12; Wassenar, 2010 MA ENV LEXIS 214, at 19-20.  However, the Department “may assess such penalty without providing 
such written notice if such failure to comply: . . . was willful and not the result of error.”  G.L. 

c. 21A, § 16; 310 CMR 5.14; Wassenar, 2010 MA ENV LEXIS 214, at 20.


“Willfulness,” as used in G.L. c. 21A, § 16 and 310 CMR 5.14, does not require proof of bad faith, intent to violate the law, or any knowledge of applicable legal requirements by the environmental law violator; “[it] requires only the intent to do an act that violates the law if done, and nothing more.”  Wassenar, 2010 MA ENV LEXIS 214, at 20; In the Matter of Franklin Park, Docket No. 2010-016, Recommended Final Decision (February 24. 2011), adopted by Final Decision (March 9, 2011) (citing cases).  As for the proper amount of a penalty for environmental law violations, the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.25 require the Department to consider 12 factors when calculating the penalty.  Wassenar, 2010 MA ENV LEXIS 214, at 21-22, 59-61.  These 12 factors are discussed below at pp. 10-18 in connection with resolution of the issue of whether the Department properly calculated the amount of the penalty assessed against the Petitioner for its hazardous waste violations.  
PRIOR PROCEEDINGS AND FACTUAL BACKGROUND


As discussed above, the Petitioner admitted liability for the hazardous waste violations that the Department asserted in the PAN and UAO.  Specifically, the Petitioner admitted the following:
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The Petitioner is the owner of the Property, and its hazardous waste violations arise from its former operations manufacturing printed circuit boards at the Property.  PAN, ¶ 4; UAO, ¶ 5.  The Petitioner ceased those operations in July 2005, and the Property has been inactive and unoccupied since that time.  Id.  


When it shut down its operations at the Property, the Petitioner was registered with the Department
 as (1) a Large Quantity Generator of Hazardous Waste, (2) a Very Small Quantity Generator of Waste Oil, (3) a Level I Recycler of Hazardous Waste, and (4) a Hazardous Waste Land Disposal Facility in Post-Closure pursuant to the HWMA Regulations.  310 CMR 30.000.  PAN, ¶ 5; UAO, ¶  6.  The Property was also subject to a post-closure plan that the Department approved in September 1990 and later amended in June 1995 that required the Petitioner to take certain actions in the event that it ceased its operations at the Property.  Id.  These actions included the requirement that the Petitioner properly store and dispose of hazardous wastes present at the Property.  PAN, ¶¶ 6.D-6.H; UAO, ¶¶ 7.D-7.H.         

On November 9, 2006, Department personnel inspected the Property and noted the following nine categories of hazardous waste violations at the Property that resulted in the Department issuing the $40,520.00 PAN and UAO to the Petitioner in November 2008.  PAN, ¶¶ 6.A.-6.I, ¶¶ 12.A.-12.I; UAO, ¶¶ 7.A-7.I, 12-19.  
(1)
In violation of 310 CMR 30.341(8), the Petitioner had accumulated hazardous waste at
the Property in excess of the prescribed accumulation period for a Large Quantity Generator of Hazardous Waste (90 and/or 180 days), and had failed to comply with the requirements of a Department-approved storage facility.  PAN, ¶ 6.A; UAO, ¶ 7.A.  The Petitioner had stored waste acids, bases, flammable liquids, pesticides, lead acid batteries, and various laboratory chemicals for over 90 days at the Property, and wastewater treatment sludges from electroplating operations (metal hydroxide sludges) in bins, vats, and sumps in the building at the Property for over 180 days.  Id.  There were ten (10) drums of waste sodium hydroxide solution that were labeled with an accumulation date of July 27, 2005.  Id.   There were at least two cartons, three carts, and two drums of metal hydroxide sludge that were labeled with an accumulation date of July 26, 2005.  Id.  For these violations, the Department assessed a penalty of $11,500.00 against
the Petitioner.  PAN, ¶ 12.A.

(2)
In violation of 310 CMR 30.341(2), the Petitioner had failed to properly mark and label certain containers and/or tanks accumulating hazardous waste at the Property.  PAN, ¶  6.B; UAO, 
¶ 7.B.  Several of the containers and tanks at issue were not completely labeled, and others were not labeled with the accumulation start date.  Id.  For these violations, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 12.B.  

(3)
In violation of 310 CMR 30.695(5) and 310 CMR. 30.343(1)(e), the Petitioner had failed to close tanks of hazardous waste at the Property.  PAN, ¶ 6.C; UAO, ¶ 7.C.  These tanks included a final neutralizing tank containing about 200 pounds of metal hydroxide crystals, an open tank containing about 5,000 pounds of metal hydroxide sludge that was covered only with a. plastic sheet and not secured properly, and a tank containing about 300 gallons of water and metal hydroxide sludge.  Id.   For these violations, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 12.C.

(4)
In violation of 310 CMR 30.582 and 310 CMR. 30.343(1)(i)1.a, the Petitioner had failed to comply with closure performance standards that required the Petitioner to take certain actions in the event that it ceased its operations at the Property.  PAN, ¶  6.D; UAO, ¶ 7.D.  When it ceased operations at the Property, the Petitioner failed to secure and close the Property in a manner that minimized the need for further maintenance at the Property and to prevent any release of hazardous wastes or threat to public health, safety, or the environment.  Id.  The Petitioner had left tanks, drums, and other containers of hazardous wastes and chemical products in the wastewater treatment area, hazardous waste accumulation area, and the laboratory at the Property.  Id.  Some of the tanks and containers containing toxic, reactive, corrosive and flammable materials were not properly labeled and were open, and posed a threat of release due to lack of heat, electricity, water, or fire protection utilities in the building at the Property.  Id.  For these violations, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 12.D.

(5)
In violation of 310 CMR 30.585 and 310 CMR 30.343(1)(i)1.b, the Petitioner had failed to comply with closure performance standards pertaining to the disposal or decontamination of equipment at the Property.  PAN, ¶ 6.E; UAO, ¶ 7.E.  When it ceased operations at the Property, the Petitioner failed to remove the water and metal hydroxide sludge from the floor sump of the wastewater treatment area; pump out the acid storage tanks; remove residual waste from the wastewater treatment tank; remove various small containers in the laboratory cabinets, fume hoods, and counters; dismantle laboratory set-ups and remove the hazardous wastes; and clean/decontaminate and properly dispose of the hazardous waste or hazardous residues, equipment and structures.  Id.  For these violations, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 12.E.

(6)
In violation of 310 CMR 30.689(1) and 310 CMR 30.342(1)(g), the Petitioner had failed to comply with closure requirements pertaining to containers containing hazardous wastes at the Property.  PAN, ¶ 6.F; UAO, ¶ 7.F.  When it ceased operations at the Facility, the Petitioner failed to decontaminate or remove all remaining containers contaminated with hazardous waste or hazardous waste residues from the wastewater treatment area, hazardous waste accumulation area, and the laboratory at the Property.  Id.  These failures resulted in a threat of release of hazardous waste to the environment.  Id.  For these violations, the Department assessed a penalty of $23,000.00 against the Petitioner.  PAN, 
¶ 12.F.

 
(7)
In violation of 310 CMR 30.592(6), 310 CMR 30.617(4)(a), and 310 CMR 30.592(1)(b), the Petitioner had failed to maintain and monitor the waste lagoon cap at the Property as required by the approved post-closure plan.  PAN, ¶ 6.G; UAO, ¶ 7.G.  The Petitioner had failed to maintain the integrity and effectiveness of the final cover, and failed to mow the vegetation on the waste lagoon cap to inhibit the growth of trees and shrubs, which had the potential to compromise the-integrity of the cap.  Id.  For these violations, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 12.G.

(8)
In violation of 310 CMR 30.592(6) and 310 CMR 30.592(1)(a), the Petitioner had failed to conduct post-closure ground water/surface water monitoring and Reporting as required in the approved post-closure plan.  PAN, ¶ 6.H; UAO, ¶ 7.H.  The Petitioner had failed to conduct groundwater/surface water sampling for all of calendar years 2005 and 2006, and as a result, had failed to submit the sampling reports to the Department.  Id.   For these violations, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 12.H.

(9)
Lastly, in violation of 310 CMR 30.205(12), the Petitioner had failed to submit annual recycling reports to the Department for calendar years 2004 and 2005.  PAN, ¶ 6.I; UAO, ¶ 7.I.  For these violations, the Department assessed a penalty of $860.00 against the Petitioner.  PAN, ¶ 6.H.

In February 2007, several months after the Department’s November 2006 inspection of the Property, the United States Environmental Protection Agency (“USEPA”) commenced a hazardous waste cleanup operation at the Property with the assistance of a private contractor pursuant to the federal Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. 
§ 9607(1) (“CERCLA”).  PAN, ¶ 7; UAO, ¶ 8; ECC Corporation’s Pre-filed Testimony of Paul K. Johnson, May 4, 2009 (“Mr. Johnson’s PFT”), ¶ 16 and Exhibit 8 to Mr. Johnson’s PFT.  See also http://www.epaosc.org/site/site_profile.aspx?site_id=2715; and http://www.epaosc.org/site/polrep_profile.aspx?site_id=2715.  The hazardous waste cleanup operation took place over the course of several months (February to April 2007), cost the federal government over $250,000.00, and resulted in the removal of all hazardous wastes from the Property.  Id.  On September 10, 2008, the USEPA recorded a CERCLA lien against the Property in the Worcester Registry of Deeds (“Worcester”) to recoup the costs that the federal government had incurred for the hazardous waste cleanup operation at the Property.  Mr. Johnson’s PFT, ¶ 16 and Exhibit 8 to Mr. Johnson’s PFT.
  The Department’s UAO and PAN to the Petitioner then followed in November 2008.

DISCUSSION

I.
THE DEPARTMENT HAS ESTABLISHED THAT THE PETITIONER 


COMMITTED THE HAZARDOUS WASTE VIOLATIONS ALLEGED IN 
THE PAN AND THE UAO.


The first threshold issue to be resolved in an administrative appeal of a civil

administrative penalty assessment issued by the Department for environmental violations is whether the appellant committed the violations at issue.  G.L. c. 21A, § 16; 310 CMR 5.00; In the Matter of Act Abatement Corp., Docket No. 2007-101, Second Recommended Final Decision (January 5, 2011), at 12, adopted as Final Decision (January 7, 2011).  Here, this issue has been resolved in the Department’s favor as a result of the Petitioner’s admission of liability for the hazardous waste violations alleged in the PAN and UAO.  The only issues are whether the Department properly calculated the $40,520.00 penalty and whether the Petitioner lacks the financial ability to pay the penalty.  As discussed in the next section, the Department prevails on both of these issues.     
 II.
THE DEPARTMENT PROPERLY CALCULATED THE PENALTY

AND THE PETITIONER IS FINANCIALLY ABLE TO PAY IT.


The Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative

Penalty Regulations at 310 CMR 5.25 require the Department to consider the following 12

factors when calculating a penalty to be assessed against a party for environmental law violations:

(1)
The actual and potential impact on public health, safety and welfare, and the environment, of the failure(s) to comply that would be penalized;

(2) 
The actual and potential damages suffered, and actual or potential costs incurred, by the Commonwealth, or by any other person, as a result of the failure(s) to comply that would be penalized;

(3) 
Whether the person who would be assessed the Penalty took steps to prevent the failure(s) to comply that would be penalized;

(4) 
Whether the person who would be assessed the Penalty took steps to promptly come into compliance after the occurrence of the failure(s) to comply that would be penalized;

(5) 
Whether the Person who would be assessed the Penalty took steps to remedy and mitigate whatever harm might have been done as a result of the failure(s) to comply that would be penalized;

(6) 
Whether the person being assessed the Penalty has previously failed to comply with any regulation, order, license, or approval issued or adopted by the Department, or any law which the Department has the authority or responsibility to enforce;

(7) 
Making compliance less costly than the failure(s) to comply that would be penalized;

(8) 
Deterring future noncompliance by the person who would be assessed the Penalty;

(9) 
Deterring future noncompliance by persons other than the person who would be assessed the Penalty;

(10) 
The financial condition of the person who would be assessed the Penalty;

(11) 
The public interest; and

(12) 
Any other factor(s) that reasonably may be considered in determining the 


amount of a Penalty, provided that said factor(s) shall be set forth in the Penalty Assessment Notice.

Act Abatement, at 16-17; Wassenar, 2010 MA ENV LEXIS 214, at 21-22, 59-61; In the Matter
of William T. Matt, Trustee, East Ashland Realty Trust, OADR Docket No. 97-011, Final Decision, 1998 MA ENV LEXIS 934, at 34 n.27.  

Although consideration of the 12 factors set forth above is mandatory, neither the Civil Administrative Penalties Act, G.L. c. 21A, § 16, nor the Administrative Penalty Regulations at 310 CMR 5.25 “defines ‘consider’ or ‘considerations,’ and neither requires any particular quantum or degree of consideration [by the Department]; nor does either the statute or the regulation[s] specify what the Department must review in considering any of the penalty factors.”  Act Abatement, supra, at 17, citing, Matt, supra, 1998 MA ENV LEXIS 934, at 35; In the Matter of Roofblok Limited, OADR Docket No. 2006-047 & 048, Final Decision (May 7, 2010), at 6.  Hence, “[c]onsiderations,” as the statute uses the term, and “consider,” as 310 CMR 5.25 specifies, “are given, thus, their common and ordinary meanings--what is required is that the penalty factors be thought about and taken into account [by the Department].”  Act Abatement, supra, at 17-18; Matt, supra, at 35-36; Roofblok, supra, at 6.

“Neither the administrative penalty statute nor the administrative penalty 

regulations[, however, require the Department to provide], on the other hand, a detailed analysis of the penalty factors; nor do they require that the penalty factors be given any particular weight or that their consideration, whether individually or collectively, result in an adjustment of the penalty amount.  The question relative to penalty factor consideration is, thus, only whether it occurred or not, and not whether consideration of the penalty factors was satisfactory in terms of quality or quantity.”  Act Abatement, supra, at 18; Matt, supra, at 36; Roofblok, supra, at 7. 

In sum, “[p]enalty factor consideration prior to assessment, thus, matters in an appeal

such as this one only as a threshold issue--did the Department in fact take each of the penalty 
factors into account before it issued the penalty assessment notice? . . . . It is well settled that:

the level of proof needed to cross the threshold is not particularly high.  It should be enough to show that the Department gave some thought to the penalty factors in computing the penalty based upon the information that was available to it at the time. The credibility of that information, its completeness, and the weight it should be given have nothing to do with whether the penalty factors were 

considered. Those matters are relevant, instead, to the penalty amount.

Act Abatement, supra, at 18, citing, Matt, supra, 1998 MA ENV LEXIS 934, at 36-37.  “The penalty . . . amount[, in turn] is not a factual finding but the exercise of a discretionary grant of power” by the Department.  In the Matter of Margot Xarras, OADR Docket No. 2008-005, Recommended Final Decision (August 20, 2010), 2010 MA ENV LEXIS 49, at 49-50, adopted as Final Decision (August 25, 2010), 2010 MA ENV LEXIS 240.  “While the Department retains the discretion as to the weight given to the various factors, the penalty amount must [nevertheless] reflect the facts of each case.”  Id. 
In this case, the Department submitted the Pre-filed Testimony of two Department staff members in support of its contentions that it properly calculated the $40,520.00 penalty pursuant the requirements of G.L. c. 21A, § 16 and 310 CMR 5.00, and that the Petitioner is financially able to pay the penalty.  The staff members who testified were John K. Kronopolus (“Mr. Kronopolus”) and Timothy Cahill (“Mr. Cahill”).

Mr. Kronopolus testified that he is the Section Chief of the Compliance and Enforcement Section of the Bureau of Waste Prevention (“BWP”) in the Department’s CERO Office.  Department’s Pre-filed Testimony of John F. Kronopolus, April 7, 2009 (“Mr. Kronopolus’s PFT”), ¶ 1.  He testified that he holds a Bachelor of Science Degree in Civil Engineering from the University of Massachusetts at Lowell (“U.Mass. Lowell”), has been employed by the Department since 1982, and has significant experience in hazardous waste regulation.  Mr. Kronopolus’s PFT, ¶¶ 6-7.  He testified that he administers and manages the BWP Compliance and Enforcement Section in Department’s CERO Office by overseeing field inspections of the regulated community to determine compliance with state and federal environmental regulations.  Mr. Kronopolus’s PFT, ¶ 2.  He testified that he also responds to complaints of environmental violations, including the improper handling, storage and/or disposal of hazardous waste.  Id.

Mr. Kronopolus testified that he implements and oversees regional enforcement of
BWP’s Compliance and Enforcement Program in the Department’s CERO Office by functioning as the program lead in recommending enforcement actions; overseeing the preparation of enforcement documents such as UAOs and PANs, notices of non-compliance, and administrative consent orders; and representing the Department in enforcement settlement conferences as lead negotiator or technical advisor.  Mr. Kronopolus’s PFT, ¶ 3.  He testified that he also implements and oversees BWP regional permitting as it pertains to the issuance of hazardous waste recycling and industrial wastewater discharge permits.  Mr. Kronopolus’s PFT, ¶ 4.  He testified that he supervises a staff of four Environmental Analysts and three Environmental Engineers, and that he and his staff review permit applications to ensure that the proposed operations comply with applicable statutory and regulatory requirements.  Mr. Kronopolus’s PFT, ¶¶ 1, 4.  
Mr. Kronopolus testified that he was responsible for finalizing the penalty assessments for each hazardous waste violation listed in the PAN that the Department issued to the Petitioner, and that he finalized those assessments after consulting with members of his staff and utilizing a Department database program known as “PenCalc” and a Department guidance document entitled “Guidelines for Calculating Civil Administrative Penalties (“the Guidelines”).  Mr. Kronopolus’s PFT, ¶¶ 8-26; PAN, ¶¶ 6.A-6.I, 12.A-12.I.  His detailed 14 page Pre-filed testimony more than confirms (1) that the Department properly considered all 12 factors required by G.L. c. 21A, § 16 and 310 CMR 5.25 for each hazardous waste penalty assessment listed in the PAN and as described above at pp. 6-9, and (2) that the Department properly exercised its discretion in determining the penalty amounts for each hazardous waste violation.  Id.  
Mr. Kronopolus testified that among the 12 factors considered was the Petitioner’s financial ability to pay the $40,520.00 penalty at issue.  See Mr. Kronopolus’s PFT, ¶ 19, at pp. 10-11.  Mr. Kronopolus testified that “although [the Petitioner] had alleged an inability to pay any penalty, the information [that it submitted to the Department] was not complete, and did not substantiate its claim.”  Id.  He testified that the Petitioner owned the Property and that the Property  “was not subject to a mortgage, and had sufficient value to support payment of [the] penalty.”  Id.
Mr. Cahill corroborated Mr. Kronopolus’s testimony.  See Mr. Cahill’s PFT, ¶¶ 1-14.   


Mr. Cahill testified that he is an economist by training and that he has served as the Department’s Senior Financial Analysis Manager since March 2006.  Mr. Cahill’s PFT, ¶¶ 1-3.  He testified that he holds a Bachelor of Science Degree in Policy Analysis from Cornell University and a Masters Degree in Economics from the State University of New York at Albany.  Mr. Cahill’s PFT, ¶ 2 and Exhibit A to Mr. Cahill’s PFT.  He testified that he also has received training from the USEPA on financial analysis of claims asserting inability to pay civil administrative penalties for environmental violations.  Id.  He testified that prior to joining the Department, he worked as a Senior Economist for the Massachusetts Department of Revenue (December 2000-March 2006); as a Senior Fiscal Analyst for the New York State Assembly Committee on Ways and Means (November 1998-December 2000); as a Tax Examiner for the U.S. Treasury Department’s Internal Revenue Service (January 1998-November 1998); and as an Economic Development Analyst for New York State Department of Economic Development (May 1997-October 1997).  Id.  


Mr. Cahill testified that his duties at the Department include determining the financial viability of environmental violators and their ability to pay penalties or conduct remediation activities.  Mr. Cahill’s PFT, ¶ 3.  He testified that his duties at the Department also include advising Department enforcement personnel on the type of financial information necessary to evaluate a party’s claim of financial inability to pay an assessed penalty, and that he reviews that financial information for the Department in evaluating the claim.  Id., ¶¶ 3-4.   

Mr. Cahill testified that in order to assess a party’s financial inability to pay claim, the
party must submit sufficient financial information to the Department to enable it to assess the merits of the party’s claim.  Mr. Cahill’s PFT, ¶¶ 4-5.  He testified that if a business entity asserts a financial inability to pay claim, the Department normally requires the entity, at a minimum, to provide the Department with copies of federal income tax returns for the three most recently completed tax years.  Id.  He testified that the Department relies upon these tax returns because they must be filed by the business entity and must include all financial information required by the federal Internal Revenue Code.  Id., ¶ 5.  He testified that “[w]hen a violator fails to provide tax returns for the three most recently completed tax years, the Department generally finds that the violator has not substantiated its claim of inability to pay the penalty.”  Id., ¶ 6.  He testified that in the Petitioner’s case, “the required tax returns were not provided, and, therefore, the [Petitioner] ha[d] not substantiated its claim” that it is financially unable to pay the $40,520.00 penalty.  Id.
Mr. Cahill testified that although the absence of tax returns is enough basis to reject a financial inability to pay claim, in the Petitioner’s case he reviewed and relied upon additional information to reject the Petitioner’s claim: (1) records of the Town of Holden Assessor's Office (“Holden Assessor”), (2) Worcester Registry  records, and (3) Mr. Johnson’s PFT.  Id., ¶ 7.  Mr. Cahill testified that the Holden Assessor’s records revealed that in the 2009 tax year Holden had assessed the value of the Property as $725,000.00.  Id., ¶¶ 8-9.  

Mr. Cahill testified that there were no mortgages on the Property, and that based on the Holden Assessor’s $725,000.00 valuation, the Petitioner’s equity in the Property was approximately $168,715.00 after deducting from the valuation (1) $291,931.83 in tax liability that the Petitioner owed Holden pursuant to tax liens recorded with the Worcester Registry, and 
(2) $264,353.00 that the Petitioner owed the federal government for its hazardous waste cleanup of the Property pursuant to the CERCLA lien recorded with the Worcester Registry.  Mr. Cahill’s PFT, ¶¶ 10-13.  Mr. Cahill testified that the Petitioner’s $168,715.00 equity in the Property made it possible for the Petitioner to pay the $40,520.00 PAN at issue.
The Petitioner’s sole witness at the Hearing: its President, Paul K. Johnson (“Mr. Johnson”) contended “that [the Petitioner] had no liquid assets on November 7, 2008 when the Department issued [the $40,520.00 PAN,]” and, accordingly, lacked the financial ability to pay the PAN.   Mr. Johnson’s PFT, ¶ 13.  Mr. Johnson did not present any evidence, however, refuting Mr. Kronopolus’s testimony that the Department properly considered all 12 factors required by G.L. c. 21A, § 16 and 310 CMR 5.25 prior to issuing the PAN and properly exercised its discretion in establishing the penalty amounts for each hazardous waste violation set forth in the PAN.  See Mr. Johnson’s PFT, ¶¶ 1-20.  He also admitted that the Petitioner had not provided copies of its most recent federal income tax returns to the Department for review—claiming that lack of funds prevented the Petitioner from hiring an accountant to prepare those returns.  Id., ¶ 20.  He did not state, however, whether the Petitioner had applied for any extensions with the IRS to file those returns.  Id.
Mr. Johnson also did not dispute Mr. Cahill’s testimony that the Holden Assessor had
assessed the value of the Property as $725,000.00 and that the Petitioner had more than enough equity in the Property to pay the $40,520.00 PAN.  Indeed, Mr. Johnson admitted that the Holden Assessor had assessed the value of the Property as $725,000.00 in March 2008 after the Petitioner had filed a real estate tax abatement request challenging the Assessor’s previous $1 million valuation of the Property.  Id., ¶¶ 14-18.

Notwithstanding his admission, Mr. Johnson nevertheless attempted to cast doubt on the Holden Assessor’s $725,000.00 valuation by testifying that in 2006 and 2007 the Petitioner received offers from potential buyers of the Property offering to purchase the Property for a price much less than the valuation.  Id., ¶ 17 and Exhibit 9 to Mr. Johnson’s PFT.  Mr. Johnson testified that the offered purchase prices were $500,000.00 in 2006 and $300,000.00 in 2007.  Id.  I do not find this testimony persuasive because there is no evidence that these two offers were bona fide or good faith offers demonstrating the fair market value of the Property.  See City of Newburyport v. Woodman, 79 Mass. App. Ct. 84, 93-94 (2011) (“[I]mplicit in the concept of bona fide offer is the notion that, under a bona fide offer, a fair market value price is to be paid”).  The Petitioner did not present any testimony from a qualified real estate appraiser indicating that these two offers were bona fide offers.  Mr. Johnson’s testimony did not demonstrate that he is a real estate valuation expert.  In sum, the Petitioner failed to demonstrate that it lacks the financial ability to pay the $40,520.00 PAN, and the Department proved otherwise through Mr. Kronopolus’s and Mr. Cahill’s testimony.       
CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final
Decision affirming the UAO and the $40,520.00  PAN that the Department issued against the Petitioner for its hazardous waste violations.

NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole 

discretion, directs otherwise.
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�  This issue encompassed the inquiry of whether the Department properly considered the 12 factors for penalty assessments under G.L. c. 21A, § 16 and 310 CMR 5.25, and whether the penalty amounts in the PAN were excessive.





�  Two Department staff members testified on behalf of the Department, and the Petitioner’s President testified on behalf of the Petitioner.  See below, at pp. 13-18. 


�   The statute’s definition of hazardous wastes, “however[,] [does] not . . . include solid or dissolved material in domestic sewage, or solid or dissolved materials in irrigation return flows or industrial discharges which are point sources subject to permits under section 402 of the Federal Water Pollution Control Act of 1967 as amended, or source, special nuclear, or byproduct material as defined by the Atomic Energy Acts of 1954.”  G.L. c. 21C, § 2.


�  The penalty amounts listed above in ¶¶ (1)-(9), at pp. 6-9 total the PAN amount of $40,520.00. 


�  As of the date of the Hearing, the amount of the USEPA’s CERCLA lien was $264,353.00.  Mr. Johnson’s PFT, 


¶ 16 and Exhibit 8 to Mr. Johnson’s PFT.  


�   In his PFT, Mr. Johnson stated a higher valuation for the Site: $750,000.00.  Mr. Johnson’s PFT, ¶ 14.  This appears to be an error on Mr. Johnson’s part because his valuation was based on the March 2008 real estate tax abatement decision of the Holden Assessor that valued the property at $725,000.00.  Id.; Exhibit 6 to Mr. Johnson’s PFT.  Mr. Johnson included a copy of the decision in his PFT.  Id.
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