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RECOMMENDED FINAL DECISION


This matter is an appeal of two draft Chapter 91 license determinations issued by the Massachusetts Department of Environmental Protection (“Department”) approving an existing pump house with associated structures and an existing wooden dock and ramp on Snipatuit Pond in Rochester. 
On September 8, 2010, I issued an Order for a More Definite Statement requiring the Petitioner to submit or before September 22, 2010, appropriate documentation to demonstrate that his appeal status conformed with 310 CMR  9.17(1) and the Adjudicatory Rules at 310 CMR 1.01(6)(b).  I further ordered that he file a response that identified which specific provisions of the Waterways regulations (310 CMR 9.00) and statute (M.G.L. c.  91) was alleged to be contravened by the draft license determinations, and the facts the Petitioner relied in support of those allegations.  The Petitioner did not comply with the Order.

A Pre-screening Conference was convened on October 14, 2010.  As a result of the discussions at the Conference, it was apparent that the Petitioner did not claim or intended to introduce facts that the existing structures approved by the draft licenses would adversely affect his ability to access his property, his navigational interests or the interests of the public within the scope of c. 91.  The Petitioner’s concerns appeared to focus on the fact that the dock was not approved by the Department prior to be it being constructed. A withdrawal of his appeals was raised as a potential avenue to resolve the matter.
A Post Conference Order was issued on October 14, 2010, in which I ordered the Petitioner to file on or before October 21, 2010, a status report that would inform me on whether the Petitioner would commit to withdraw his appeals and, if a withdrawal would occur, the anticipated date when the notice of withdrawal would be filed.  I further directed that if the Petitioner decided not to withdraw the appeal, contemporaneously with the status report, a complete response to the Order for a More Definite Statement issued on September 8, 2010, be filed.  The Order explicitly noted that failure to timely file the status report or the response would be subject to sanctions pursuant to 310 CMR 1.01(10). The Petitioner did not comply with the Post Conference Order.  On November 17, 2010, the Applicant filed a motion to dismiss and to impose a sanction for the Petitioner’s failure to comply with the Post Conference Order.  The Petitioner filed no response to the motion.


The Adjudicatory Rules authorize the issuance of a recommended final decision to dismiss an appeal for failure to comply with an order. 310 CMR 1.01(5)(a)15.f.vi. Dismissal is also authorized as a sanction for a party’s failure to comply with orders issued and a schedule established in orders or otherwise fails to prosecute an appeal or demonstrates the intent not to prosecute. 310 CMR 1.01(10)(g).  The facts recited above make clear that the Petitioner has consistently failed to comply with the Order for a More Definite Statement and the post-Conference Order and does not intend to prosecute the appeal.


For the reasons set forth above, I recommend the appeal be dismissed.
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______________________









Philip Weinberg









Presiding Officer

NOTICE-RECOMMENDED FINAL DECISION



This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  



Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD# 1-866-539-7622 or 1-617-574-6868. 

MassDEP on the World Wide Web:  http://www.mass.gov/dep
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