PAGE  
4

COMMONWEALTH OF MASSACHUSETTS

      EXECUTIVE OFFICE OF ENERGY AND ENVIRONMENTAL AFFAIRS

                 DEPARTMENT OF ENVIRONMENTAL PROTECTION

                   ONE WINTER STREET, BOSTON, MA 02108 617-292-5500







    June 16, 2010

_____________________________

In the Matter of                                                  Docket Nos. 2010-032 and 2010-033

Edmund and Pauline Henry                               DEP File No. ACO-NE-09-IV005-STP

                                                                                and UAO-NE-10-IV001

                                                                           North Reading         

______________________________

                                        RECOMMENDED FINAL DECISION

The Petitioners, Edmund and Pauline Henry, filed appeals of a Demand for Stipulated Penalty under a 2009 Administrative Consent Order ("ACO") in the amount of $500 and of a Unilateral Administrative Order ("UAO") issued by the Department of Environmental Protection (the "Department") requiring them to pump a grease trap and septic system and submit records of pumping until the system is upgraded.  I recommend dismissal of the appeals for lack of prosecution, after the Petitioners failed to respond to an Order for More Definite Statement. 


The Petitioners are owners and joint tenants of a building at 73 Concord Street in North Reading that was subject to a prior UAO, after Department staff observed breakout of effluent from the septic system in 2009.  The Petitioners stated that they performed as required under the ACO, they intended to commence construction on an upgrade soon, and their contractual agreement with their tenant, Concord St. Diner, required pumping of the system but the tenant had exceeded its operational limitations and claimed that DEP had instructed them not to pump.  They stated that it was unreasonable to penalize them given their level of cooperation and the recent extreme weather events.  The Petitioners requested a simplified hearing.  I consolidated the appeals of the Demand for Stipulated Penalty and of the UAO and sought clarification of the appeals.   


As to the appeal of the Demand for Stipulated Penalty under the ACO, I ordered the Petitioners to file a More Definite Statement. 310 CMR 1.01(11)(b).  An appeal of stipulated penalties is limited, as stated in the Demand on page 3 of 4, to the Department's determination that the Petitioner failed to comply with the 2009 ACO provision identified and/or that the calculation of the stipulated penalty was inaccurate.  The Department clearly identified the provision of the ACO that provides for the payment of stipulated penalties in Section III, Paragraph 17.  The appeal did not claim that the stipulated penalty was calculated incorrectly, only that it was unreasonable to assess the penalty.  310 CMR 1.01(11)(b).  In addition, the Petitioners' appeal was internally inconsistent, in that it asserted consistent compliance with the ACO but then conceded that the tenant, Concord St. Diner, for which they accepted responsibility, had not complied. I ordered the Petitioners to provide factual support for their claim that the system was being pumped as often as necessary to prevent breakout and backup and/or a claim that breakout did not in fact occur as alleged by the Department.  

As to the appeal of the UAO, I also ordered the Petitioners to file a More Definite Statement that would state with specificity any factual or legal errors, how each alleged error is inconsistent with the regulations, and what specific changes were sought. 310 CMR 1.01(11)(b).  The appeal of the UAO filed by the petitioners did not address the recently issued UAO at all, but repeated the statement filed in the appeal of the Demand for Stipulated Penalty.  The UAO required the Petitioners to comply during the pendency of any appeal, and in the event the Petitioners have complied with the UAO, I asked that they make those assertions.  


I stated that failure to respond to the Order to File More Definite Statement may result in dismissal of the appeal.  310 CMR 1.01(11)(b).   The deadline for a response to the Order was June 2, 2010.  The Petitioners did not respond to the Order.  
Where a Party demonstrates an intention not to proceed, that Party's appeal is customarily dismissed.  310 CMR 1.01(10).  310 CMR 1.01(11)(d)1. provides that “a party may move to dismiss where another party fails to file documents as required, . . . comply with orders issued . . . [or] otherwise fails to prosecute the case . . .”  See Matter of Mangano,  Docket No. 94-109, Final Decision (March 1, 1996); Matter of Town of Brookline Department of Public Works, Docket No. 99-165, Final Decision (June 26, 2000).  Sanctions, including dismissal of the appeal, may also be imposed when a party fails to comply with an order or otherwise fails to prosecute a case.  310 CMR 1.01(10).   Failure to file documents as required and to respond to the Order to File a More Definite Statement are clear evidence of the Petitioner's lack of intent to pursue this appeal and constitute adequate grounds for sanctions, both of which warrant dismissal of the appeal under these circumstances.  Accordingly, I recommend that these appeals be dismissed.
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                                                                                  ________________________

                                                                                  Pamela D. Harvey

                                                                                  Presiding Officer 

NOTICE- RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  
Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

