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RECOMMENDED FINAL DECISION
The Petitioner, Erik Erkkinen, has attempted to appeal a Notice of Intent to Assess a Civil Administrative Penalty (“PAN”) that the Western Regional Office of the Massachusetts Department of Environmental Protection ("MassDEP" or "the Department") issued to Mr. Erkkinen.  The PAN was issued in the amount of $35,100.00 for alleged violations of laws regulating the removal, management, and disposal of asbestos.  See G.L. c. 111 §§ 142A-O; 310 CMR  7.00 et seq.; G.L. c. 21A § 16; 310 CMR 5.00.  I recommend that MassDEP’s Commissioner enter a Final Decision allowing MassDEP’s Motion to Dismiss the appeal as untimely.
BACKGROUND

The PAN alleges that on or about June 23, 2008, Mr. Erkkinen and “some friends” were renovating a vacant residential structure on property owned by Mr. Erkkinen in Pittsfield, Massachusetts.  MassDEP and officials from the Massachusetts Division of Occupational Safety reportedly observed many pieces of dry, fragmented, friable, and uncontainerized asbestos-containing material strewn throughout the work site—on the ground, on the roof, in a dumpster, on a driveway shared with a neighboring house, and affixed to the side of the house.  PAN, § II ¶¶ 3-9.  The official from the Division of Occupational Safety posted a Cease and Desist Order at the property.  Id.  MassDEP photographed the site conditions.  Laboratory analysis confirmed that the material strewn throughout the site contained regulated amounts of asbestos.  Id.
The PAN alleges that Mr. Erkkinen admitted to MassDEP that he and some friends performed the renovation work at the house.  PAN, § II ¶ 9.  It also states Mr. Erkkinen admitted that earlier in the year he had removed “several bags” of asbestos containing material from the site and “buried them in the back yard of his New York residence.”  PAN, § II ¶ 9.  

According to the PAN, MassDEP issued a Unilateral Administrative Order, compelling Mr. Erkkinen to properly remediate the asbestos with a licensed asbestos contractor.  PAN, § II ¶ 10.  Mr. Erkkinen neither appealed the UAO nor complied with the remedial measures required by the PAN.
  Id.  The PAN alleges that Mr. Erkkinen did not remediate the asbestos violations until approximately two years after the violations occurred, “[u]nder threat of a Court Order from the City of Pittsfield Health Department . . . .”  PAN, ¶¶ 10-11.
Based upon the above circumstances, MassDEP issued the PAN to Mr. Erkkinen, as owner of the site, alleging violations of regulations governing asbestos removal, management, and disposal, including the following: failure to notify MassDEP prior to performing asbestos handling operations, failure to remove asbestos before demolition/renovation operations, failure to containerize asbestos, failure to seal the work area, failure to use air cleaning, failure to wet the asbestos until containerized, release of asbestos to the environment, failure to label the asbestos containing containers, and failure to dispose of asbestos in an approved disposal facility.  PAN, § III ¶ 1; 310 CMR 7.15(1).  Mr. Erkkinen has attempted to appeal the PAN.
DISCUSSION
MassDEP moved to dismiss Mr. Erkkinen’s attempted appeal, arguing it is untimely.  I previously issued a number of orders to show cause why the appeal should not be dismissed as untimely, and I required Mr. Erkkinen to respond to MassDEP’s Motion to Dismiss.  Mr. Erkkinen’s response to the orders and the Motion to Dismiss consists of five separate emails to the Office of Appeals and Dispute Resolution (“OADR”) dated April 26, 2011, April 14, 2011, April 13, 2011, March 28, 2011, and March 27, 2011, all of which are a part of the record (collectively referred to as “Erkkinen Response”).  

MassDEP correctly points out that timeliness of an appeal has been construed as a jurisdictional requirement that has been strictly applied.  See e.g. Matter of Berkshire Housing Authority, Docket No. 2010-007, Recommended Final Decision (March 16, 2010) (dismissing appeal as untimely by one day), adopted by Final Decision (March 19, 2010); Matter of Stanley E. Bogaty and Frances Bogaty, Docket No. 2001-005, Final Decision (September 19, 2001) (dismissing appeal as untimely by one day); Matter of Joseph Demaio, Docket No. 97-063, Final Decision (April 9, 1998) (dismissing appeal as untimely by two days); see also Matter of Xarras, Docket No. 2008-059, Recommended Final Decision (June 26, 2008), adopted by Final Decision (June 27, 2008); Matter of Bay Park Development Trust, Docket No. 88-291, Final Decision – Order of Dismissal (March 31, 1989); Matter of Treasure Island Condominium Association, Docket No. 93-009, Final Decision (May 13, 1993); Matter of Cross Point Limited Partnership, Docket No. 95-088, Final Decision (April 30, 1996).
In support of its Motion to Dismiss, MassDEP submitted an affidavit of Robert Shultz and other supporting documentation.  Mr. Shultz is the MassDEP staff person who was primarily responsible for investigating the alleged asbestos violations.  Mr. Erkkinen does not dispute the contents of Mr. Shultz’s affidavit.  See Shultz Aff., ¶ 4.  On December 23, 2010, MassDEP issued the PAN via certified and first class mail to a New York address Mr. Erkkinen had provided to Mr. Shultz in June 2010.  Id. at ¶ 5.  Both mailings were returned to MassDEP on December 28, 2010, with the notation: “Return to Sender; No Such Number; Unable to Forward.”  Id. at ¶ 6.
On January 24, 2011, Mr. Shultz spoke with Mr. Erkkinen via telephone.  Mr. Erkkinen stated that he had mistakenly given Mr. Shultz an invalid address.  He then gave him his correct address in New York, which is across the street from the local U.S. Post Office.  Mr. Erkkinen also sent an email to Mr. Shultz that day confirming the correct postal address.  Shultz Aff., ¶ 7.  Later that day, January 24, 2011, MassDEP reissued the PAN to the correct address via first class mail and email to the email address from which Mr. Erkkinen had confirmed his postal address.  Mr. Shultz followed up later that day via telephone with Mr. Erkkinen.  He called the telephone number Mr. Erkkinen had earlier given him and spoke with Mr. Erkkinen, who “confirmed that he had received the PAN via email.  While he reviewed the emailed PAN, [Mr. Shultz] went over it [with Mr. Erkkinen on the telephone] line-by-line, explaining the appeal process, including the twenty-one day appeal deadline.”  Shultz Aff., ¶ 8.  Mr. Erkkinen does not dispute Mr. Shultz’s summary of what transpired.             
Pursuant to 310 CMR 1.01(6)(a) and the PAN itself (§ III. ¶¶ 3-4), Mr. Erkkinen’s notice of claim challenging the PAN had to be filed within 21 days from the date MassDEP issued the PAN.  Generally, when, as here, a notice of claim is delivered by mailing, it is considered filed on the date it is placed in the mail, as evidenced by the postmark.  See 310 CMR 1.01(3)(a) and 1.01(1)(c).  Here, however, the Administrative Penalty Regulations are controlling, and thus the notice of claim is considered filed when received by MassDEP.  See 310 CMR 5.35; 310 CMR 1.01 n. 1.  
Here, it is undisputed that MassDEP issued the PAN on January 24, 2011, both via U.S. Mail and email.  In fact, Mr. Shultz spoke later that day with Mr. Erkkinen, who acknowledged receipt of the PAN via mail and spoke with Mr. Shultz about the contents of the PAN including the 21 day appeal period.  Thus, the appeal was due for filing 21 days after January 24, 2011, or Monday, February 14, 2011.  
It is undisputed that Mr. Erkkinen did not mail his notice of claim until February 16, 2011, and it was received by MassDEP on February 17, 2011.  Shultz Aff., ¶ 9.  Mr. Erkkinen’s notice of claim contained two sentences, providing in pertinent part that he was not “capable of paying the fine.  I can barely pay my rent and have no savings.”  

In response to the Motion to Dismiss for lack of timeliness, Mr. Erkkinen has stated only that he did not personally retrieve the PAN from the U.S. mail until he returned to his house on January 28, 2011 from being out of town.  Erkkinen Response (April 14, 2011 email).  Mr. Erkkinen asserted that the “letter [he] received said that [he] had 21 days from receipt of the letter . . . ” which he “assumed” was the day he retrieved the letter from the mail.  (emphasis added).  In response to Mr. Erkkinen’s claim that a “letter” stated he had 21 days from “receipt of the letter” I issued the April 26, 2011, Order Regarding Motion to Dismiss, requiring Mr. Erkkinen to:

file with OADR copies of all correspondence and other documents he received with the PAN that was issued to him on January 24, 2011, particularly the letter that purportedly stated he had 21 days from receipt of the letter to file an appeal.  If Mr. Erkkinen is unable to produce such letter, he shall state in writing under the penalties of perjury why he is not able to do so.

In response, Mr. Erkkinen stated in an email: “All original copies were sent from me to the DEP office and were received by them 17 feb 2011. I have no copies.”  Even though Mr. Erkkinen was unable to produce the required letter, he did not “state in writing under the penalties of perjury why he is not able to do so.”  OADR files do not contain the letter purportedly stating that Mr. Erkkinen had 21 days from receipt of the letter to file the appeal.


At the same time I issued the preceding order to Mr. Erkkinen, I also ordered MassDEP to: 

file with OADR copies of all correspondence and other documents that were sent with the PAN that was issued on January 24, 2011 or provide an affidavit attesting that all such documentation was attached to Mr. Shultz’s March 25, 2011 affidavit.
MassDEP responded with a Supplemental Affidavit of Robert Shultz.  The affidavit identified the cover letter that was sent with the PAN.  That cover letter contained no language stating when an appeal must be filed, but the PAN itself clearly stated that the appeal must be filed 21 days from issuance.  Mr. Shultz also attached two additional emails that he sent to Mr. Erkkinen on the same day the PAN was issued.  Mr. Shultz explained in the second email that the 21 day appeal period began running from “today 1-24-11.”  He stated: “Please get the paperwork together and file your appeal in accordance with the deadlines and procedures detailed on pages 6, 7 and 8 of the [PAN].” 
Based upon the above circumstances, I find that Mr. Erkkinen’s appeal was not timely filed.  Indeed, Mr. Erkkinen’s unsworn email statement that “a letter” stated he had 21 days from receipt of the PAN to file his appeal is belied by (1) his failure to produce such letter, (2) his failure to file the required sworn statement explaining why he cannot produce such letter, (3) MassDEP’s sworn statement that no such letter exists, (4) MassDEP’s sworn statements with supporting emails showing that Mr. Erkkinen was specifically and repeatedly told that he had to file the appeal within 21 days of issuance, and (5) the unambiguous language in the PAN providing that if the appeal was not filed within 21 days of the PAN’s issuance, the right to an appeal would be waived.  
Given the untimeliness of the notice of claim, there is no jurisdiction to hear the merits of this appeal and it must be dismissed.  I therefore recommend that MassDEP’s Commissioner issue a Final Decision allowing the Motion to Dismiss and dismissing the appeal as untimely.
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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Timothy M. Jones 

Presiding Officer

SERVICE LIST
Petitioner:

Erik Erkkinen

2027 New Scotland Rd

Slingerlands, NY 12159

Shetlands87@hotmail.com
Department of Environmental Protection:

Jane Rothchild, Chief Regional Counsel

MassDEP

436 Dwight St.

Springfield, MA 01103

Jane.rothchild@state.ma.us
Michael Dingle, Office of General Counsel

MassDEP

One Winter St.,

Boston, MA 02108

mike.dingle@state.ma.us

� Neither MassDEP nor Mr. Erkkinen have addressed the extent to which, if at all, Mr. Erkkinen’s failure to appeal the UAO has preclusive effect in this appeal.  See e.g. Matter of Xarras, Docket No. 2008-005, Recommended Final Decision (March 18, 2010) (addressing preclusive effect of an unappealed UAO that was issued contemporaneously with a PAN), adopted by Final Decision (April 1, 2010).  I therefore will not address this issue.
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