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RECOMMENDED FINAL DECISION
INTRODUCTION

In this appeal, the Petitioner George Pickering challenges a Superseding Determination of Applicability (“SDA”) that the Southeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner on August 1, 2011, under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”), in connection with the Petitioner’s proposed construction of a single family home, driveway, and septic system at Parker and Seventh Streets in Stoughton, Massachusetts (“the Site”).  The Department’s SDA affirmed an earlier determination by the Town of Stoughton Conservation Commission (“SCC”) that there are wetlands resource areas at the Site subject to protection under the MWPA and the Wetlands Regulations, including Bordering Vegetated Wetlands (“BVW”) associated with an 
intermittent stream.  See SDA, at p. 2.  
According to the Department, the intermittent stream at the Site is a drainage ditch.  In his Appeal Notice, the Petitioner, through his wetlands consultant who has served as his representative throughout this appeal, contended that “[t]he drainage ditch although it conveys water intermittently during the year is considered a non-stream upgradient of all BVW areas” under the Wetlands Regulations, and, accordingly, his proposed construction work at the Site is not subject to approval under the MWPA.  See Petitioner’s Appeal Notice (August 11, 2011), at p. 1.  At the September 14, 2011 Pre-Screening Conference (“Conference”) that I conducted in the case, however, the Petitioner, through the same wetlands consultant, admitted that “the site contains an intermittent stream channel and wetland vegetation on either side of the intermittent stream channel,” and that “[t]he question for resolution [in this appeal] is [w]hether these site characteristics meet the definitions and policies issued by the Department, so as to qualify the site for regulation under 310 CMR 10.00 and all policies issued by DEP thereunder.”  See Electronic Mail Message of Department’s Counsel on Behalf of the Parties (September 14, 2011) (“Parties’ Stipulation of Facts”); Pre-Screening Conference Report and Order, September 15, 2011 (“PSC Rept. & Order”), at pp. 2-5.  The Petitioner also admitted that the question is a legal one that could be resolved by way of cross-motions for summary decision instead of an Adjudicatory Hearing (“Hearing”) where the parties’ respective wetlands experts would provide sworn testimony in support of the parties’ respective positions in the appeal.  Id.  As a result, by agreement of the parties, the Hearing that was previously scheduled in the appeal for December 13, 2011 was cancelled, and the parties filed cross-motions for summary decision to resolve the question.  Id.  
Based upon my review of the parties’ cross-motions for summary decision, I recommend
that the Department’s Commissioner issue a Final Decision granting the Department’s motion and affirming its SDA because the Department demonstrated that as a matter of law, there are  BVW at the Site associated with an intermittent stream that are subject to protection under the MWPA and the Wetlands Regulations.
STATUTORY AND REGULATORY FRAMEWORK
The purpose of the MWPA and the Wetlands Regulations is to protect wetlands and to regulate activities affecting wetlands areas in a manner that promotes the following important public interests:

(1) protection of public and private water supply;

(2) protection of ground water supply;

(3) flood control;

(4) storm damage prevention;

(5) prevention of pollution;

(6) protection of land containing shellfish;

(7) protection of fisheries; and

(8) protection of wildlife habitat.

G.L. c. 131, § 40; 310 CMR 10.01(2); In the Matter of Stephen D. Peabody, OADR Docket No. WET-2008-063, Final Decision (April 12, 2011), 2011 MA ENV LEXIS 39, at 8.  

Wetlands protected by the MWPA include BVW that border a stream.  310 CMR 10.02(1)(a); 310 CMR 10.04 (definitions of “bordering” and “stream”); 310 CMR 10.55; In the Matter of Town of Hopkinton, OADR Docket No. WET-2007-010, Recommended Final Decision, 15 DEPR 203, 205 (May 1, 2008), adopted as Final Decision (May 30, 2008), affirmed, Morrison v. Massachusetts Department of Environmental Protection, Middlesex Superior Court, C.A. MICV2008-02876 (October 16, 2009); In the Matter of West Meadow Homes, Docket Nos. 2009-023 & 024, Recommended Final Decision (June 20, 2011), 2011 MA ENV LEXIS 85, at 6-8, adopted as Final Decision (August 18, 2011), 2011 MA ENV LEXIS 84.  The Wetlands Regulations define BVW and stream respectively as follows:

Under 310 CMR 10.55(2)(a), BVW are defined as:
freshwater wetlands which border on creeks, rivers, streams, ponds and lakes. The types of freshwater wetlands are wet meadows, marshes, swamps and bogs. [BVW] are areas where the soils are saturated and/or inundated such that they support a predominance of wetland indicator plants. The ground and surface water regime and the vegetational community which occur in each type of freshwater wetland are specified in [the MWPA].

310 CMR 10.55(2)(a); Hopkinton, supra, 15 DEPR at 205; West Meadow Homes, supra, 2011 MA ENV LEXIS 85, at 6-7.  BVW are likely to be significant to the public interests listed above: protection of public or private water supply, protection of ground water supply, flood control, storm damage prevention, prevention of pollution, and protection of fisheries and to wildlife habitat. 310 CMR 10.55(1); 310 CMR 10.55(2)(b); Hopkinton, supra, 15 DEPR at 205; West Meadow Homes, supra, 2011 MA ENV LEXIS 85, at 7.  “The plants and soils of [BVW] remove or detain sediments, nutrients (such as nitrogen and phosphorous) and toxic substances (such as heavy metal compounds) that occur in run off and flood waters.” Id.
BVW border a water body such as a stream “if some portion of the [BVW] is touching the water body or if some portion of the [BVW] is touching another area listed in 310 CMR 10.02(1)(a) some portion of which is in turn touching the water body.”  310 CMR 10.04 (definition of “bordering”).  The Wetlands Regulations at 310 CMR 10.04 define a stream as:

a body of running water, including brooks and creeks, which moves in a definite channel in the ground due to a hydraulic gradient, and which flows within, into or 
out of an Area Subject to Protection Under [the MWPA]. . . .

The definition of stream also includes:

a body of running water which does not flow throughout the year (i.e., which is intermittent)[,] . . .except for that portion [that is] upgradient of all bogs, swamps, wet meadows and marshes.

310 CMR 10.04; In the Matter of Harry F. Papp, Recommended Final Decision (November 8, 2005), 12 DEPR 210, 212, adopted as Final Decision (December 27, 2005).  As noted above, bogs, swamps, wet meadows, and marshes are considered BVW and subject to protection under the MWPA.
The MWPA and the Wetlands Regulations provide that “[n]o person shall remove, fill, dredge[,] or alter
 any [wetlands] area subject to protection under [the MWPA and Wetlands Regulations] without the required authorization, or cause, suffer or allow such activity . . . .” G.L. c. 131 § 40, ¶ 32 (emphasis added); 310 CMR10.02(2)(a); West Meadow Homes, supra, 2011 MA ENV LEXIS 85, at 7.  “Any activity proposed or undertaken within [a protected wetlands] area[,] . . . which will remove, dredge or alter that area, is subject to Regulation under [the MWPA and the Wetlands Regulations] and requires the filing of a Notice of Intent” (“NOI”) 
with the permit issuing authority. 310 CMR10.02(2)(a).
 
DISCUSSION

I.
THE SUMMARY DECISION STANDARD
“A motion for summary decision is in essence a motion for summary judgment in an administrative appeal . . . designed to avoid needless adjudicatory hearings.”  In the Matter of Lowe’s Home Centers, Inc., OADR Docket No. WET-2009-013, Recommended Final Decision (June 19, 2009), at p. 6, adopted as Final Decision (June 30, 2009), citing, Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980) (Outdoor Advertising Board’s summary decision regulations proper).  Motions for Summary Decision are governed by 310 CMR 1.01(11)(f), which provides in relevant part as follows:

[a]ny party [to an administrative appeal] may move with or without supporting affidavits for a summary decision in the moving party’s favor upon all or any of the issues that are the subject of the . . . appeal. . . . The decision sought shall be made if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a final decision in its favor as a matter of law. . . .

“This standard mirrors the standard set forth in Rule 56 of the Massachusetts Rules of Civil Procedure” governing the resolution of civil suits in Massachusetts trial courts.  Lowe’s, supra, at 6; In the Matter of Roland Couillard, OADR Docket No. WET-2008-035, Recommended Final Decision, at 4 (July 11, 2008), adopted as Final Decision (August 8, 2008).
  


In sum, “[a] party seeking a summary decision [pursuant to 310 CMR 1.01(11)(f)] must

demonstrate that there is no genuine issue of material fact and that the party is entitled to a final decision as a matter of law.”  Id.  If the moving party meets this burden, the opposing party “may not rest upon the mere allegations or denials of [its] pleading, but must respond, by affidavits or as otherwise provided in 310 CMR 1.01, setting forth specific facts showing that there is a genuine issue for hearing on the merits.”  310 CMR 1.01(11)(f); Lowe’s, supra, at 6; In the Matter of William and Helen Drohan, OADR Docket No. 1995-083, Final Decision, 1996 MA ENV LEXIS 67, at 4 (March 1, 1996); cf. Mass. R. Civ. P. 56(e);
 Kourouvacilis v. General Motors Corp., 410 Mass. 706, 716 (1991) (summary judgment properly awarded to defendant); Cabot Corp. v. AVX Corp., 448 Mass. 629, 636-37 (2007) (same). 
II.
THE DEPARTMENT IS ENTITLED TO SUMMARY DECISION. 
Here, the Department has made the required demonstration for summary decision in its favor.  First, the Department has demonstrated the absence of a genuine issue of material fact because the Petitioner has admitted (1) that the Site contains an intermittent stream channel (the drainage ditch) and (2) that wetland vegetation borders each side of that water body.  See Parties’ Stipulation of Facts; PSC Rept. & Order, at pp. 2-5.  The Petitioner made these admissions at the Conference through his wetlands consultant who stipulated with the Department that “the site contains an intermittent stream channel and wetland vegetation on either side of the intermittent stream channel.”  Id.  As noted above, the evidence supporting a motion for summary decision may include admissions in the record.  310 CMR 1.01(11)(f); Papp, supra, 12 DEPR at 212.  
In light of the Petitioner’s admissions, “[t]he question for resolution [in this appeal] is  [w]hether[,] [as a matter of law,] th[e] site characteristics [described above] meet the definitions and policies issued by the Department, so as to qualify the site for regulation under 310 CMR 10.00 and all policies issued by DEP thereunder.”  Parties’ Stipulation of Facts; PSC Rept. & Order, at p. 2-5.  I conclude that they do.  
The water body at issue here: the drainage ditch at the Site, is a “stream” under the Wetlands Regulations as a matter of law because it flows within and out of BVW, an area subject to protection under the MWPA.  310 CMR 10.04; 310 CMR 10.55(2)(a).  As discussed above, BVW are freshwater wetlands which border on various water bodies, including streams.  310 CMR 10.55(2)(a).  Freshwater wetlands, include wet meadows, marshes, swamps, and bogs.  Id.

Papp, supra, supports my conclusion here.  The case addressed the interplay between the regulatory definitions of stream and BVW recognizing that under the Wetlands Regulations “a water body cannot be a stream unless a bordering vegetated wetland is present, but the wetland cannot be a bordering vegetated wetland unless a stream is present.”  12 DEPR at 212.  Papp examined the relationship between the intermittent stream channel and the wetland area on the property at issue in that case, and determined that the regulatory definitions of stream and BVW “recognize that a BVW and the water body on which it borders are ecologically interdependent 
and that their defining features are, in functional terms, complementary rather than antagonistic.” 12 DEPR at 213.  As a result, the Department’s Commissioner in Papp affirmed an SDA determination that a property owner’s proposed construction of a sewer main from his property to an existing sewer line in the street fronting the property required the filing of an NOI with the local Conservation Commission under the MWPA because it would be built within the 100 foot buffer zone of BVW on the property.  Id.
The area at issue in Papp was BVW “because water within it flowed into a drainpipe (through the catchbasin at its southern end) that discharged to a swamp south of [the property owner’s lot],” and that “place[d] the proposed sewer line well within the 100-foot buffer zone of [BVW].”  Id.  The property owner in Papp, who was represented by the same wetlands consultant who represents the Petitioner in this case, had contended that the wetland was not BVW because no part of it bordered on a stream within the meaning of the Wetlands Regulations.  Id.  
Here, in opposing the Department’s motion for summary decision, the Petitioner, through his wetlands consultant, repeats the admissions he made at the Conference that “the site contains an intermittent stream channel and wetland vegetation on either side of the intermittent stream channel,” but attempts to create a genuine issue of material fact in an attempt to bring the case into the provision of 310 CMR 10.04 that a body of running water which flows intermittently is not a stream under the Wetlands Regulations if it is “upgradient of all bogs, swamps, wet meadows and marshes.”  See Petitioner’s Opposition, at pp. 1, 3-4.  Specifically, while stating that “the parties have admitted and agreed on the facts germane to this [wetlands] permit appeal,”
 the Petitioner attempts to cast doubt on his admissions by alleging that “[t]here is no wetland vegetation on the northerly side of the [drainage] ditch” and that “wetland vegetation at the site is only on the southerly side of the ditch . . . .”  Id.  He contends that “[t]he drainage ditch although it conveys water intermittently during the year is considered [under the Wetlands Regulations] a non-stream located upgradient of all BVW areas,” and that “[since] the . . . ditch is not a stream as defined in the [MWPA] there can be no [BVW] . . . .”  Id., at pp. 2-3.  The Petitioner’s claims fail as a matter of law for several reasons.


First, a putting aside the issue of whether the Petitioner should be precluded from injecting new factual issues because his admissions at the Conference were akin to judicial admissions,
 his newly asserted factual allegation that wetland vegetation only exists on the southerly side of the drainage ditch does not enable him to prevail.  Simply stated, assuming the allegation is true, he still does not prevail as a matter of law because a freshwater wetland bordering on just one side of an intermittent stream meets the definition of “an area subject to protection” under the MWPA “bordering . .  . [a] stream” within the meaning of the Wetlands Regulations.  310 CMR 10.02(1)(a); 310 CMR 10.04 (definitions of “bordering” and “stream”); 310 CMR 10.55(2)(a).  Moreover, the Papp rule still applies: “a BVW and the water body on which it borders are ecologically interdependent and that their defining features are, in functional 
terms, complementary rather than antagonistic.”  12 DEPR at 213.       

CONCLUSION


As a matter of law, the Department’s SDA properly determined that there are BVW at the
Site associated with an intermittent stream that are subject to protection under the MWPA and the Wetlands Regulations.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision granting the Department’s motion for summary decision and affirming the SDA.

NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner's Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  
Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the  Commissioner's office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________

Salvatore M. Giorlandino

Chief Presiding Officer 
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� The Wetlands Regulations at 310 CMR 10.04 define “alter” as “chang[ing] the condition of any Area Subject to Protection Under [the MWPA].”  Examples of alterations include, but are not limited to, the following: 





(a) the changing of pre-existing drainage characteristics, flushing characteristics, salinity distribution, sedimentation patterns, flow patterns and flood retention areas;��(b) the lowering of the water level or water table;��(c) the destruction of vegetation;��(d) the changing of water temperature, biochemical oxygen demand (BOD), and other physical, biological or chemical characteristics of the receiving water.


�310 CMR 10.04; Hopkinton, supra, 15 DEPR at 205; West Meadow Homes, supra, 2011 MA ENV LEXIS 85, at 8. �


�  The "permit issuing authority" is either the local Conservation Commission when initially reviewing the applicant's proposed work in a wetlands resource area protected by the MWPA and the Wetlands Regulations, or the Department if it assumes primary review of the proposed work or on appeal from a local Conservation Commission decision. See Healer v. Department of Environmental Protection, 73 Mass. App. Ct. 714, 717-19 (2009). Under the MWPA, "[l]ocal [Conservation Commissions] are allowed to 'impose such conditions as will contribute to the protection of the interests described [in MWPA and the Wetlands Regulations]'" and to require that 'all work shall be done in accordance' with the conditions they might impose. . . ." Id. Any "order [by the Department] shall supersede the prior order of the conservation commission . . . and all work shall be done in accordance" with the [Department's] order." Id. 


�  Mass. R. Civ. P. 56(c) provides in relevant part that:





[t]he judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and responses to requests for admission[,] . . . together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law. 


  


�  Mass. R. Civ. P. 56(e) provides in relevant part that:





[w]hen a motion for summary judgment is made and supported as provided in th[e] rule, an adverse party may not rest upon the mere allegations or denials of his pleading, but his response, by affidavits or as otherwise provided in th[e] rule, must set forth specific facts showing that there is a genuine issue for trial. If he does not so respond, summary judgment, if appropriate, shall be entered against him. 





�  See [Petitioner’s] Motion in Opposition to the Department’s Motion for Summary Decision (October 16, 2011) (“the Petitioner’s Opposition”), at pp. 1-2.  In his Opposition, the Petitioner acknowledged that he made the admissions at the Conference and referenced the PSC Rept. & Order that I issued following the Conference that set forth the admissions.  Id.  





� See Quinn v. Mar-Lees Seafood, LLC, 69 Mass. App. Ct. 688, 697 (2007) (“[a] judicial admission is a proposition of fact in the form of acts or declarations during the course of judicial proceedings which conclusively determine an issue”).  Here, the Petitioner, through his wetlands consultant, made the admissions at the Conference, which I conducted with the parties’ representatives in accordance with 310 CMR 1.01(5)(a)15 and 310 CMR 10.05(7)(j) for the purpose of determining the potential amenability of this appeal to settlement through alternative dispute resolution or other means, and to identify the issues for resolution in the appeal in the event the appeal was not settled by agreement of the parties.  PSC Rept. & Order, at p. 2.  Moreover, the Petitioner made the admissions after his wetlands consultant conferred with the Department’s wetlands expert and legal counsel.  See Parties’ Stipulation of Facts.  Those admissions were incorporated in my subsequent PSC Rept. & Order, at pp. 2-3.      
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