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RECOMMENDED FINAL DECISION


This appeal is brought by Green Mountain Realty Corporation (“Applicant” or “Petitioner”) who challenges the denial by the Massachusetts Department of Environmental Protection (“Department”) of the Applicant’s request for a Superseding Order of Condition (“SOC”) under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The SOC was sought in response to an Order of Conditions (“OOC”) issued by the Milton Conservation Commission (“MCC”) under the MWPA and the Wetlands Regulations denying the Applicant’s proposed cell tower construction project.  The Department denied the SOC request on the ground that it was not filed within the time period prescribed in the Wetland Regulations, 310 CMR 10.00 (“Regulations”). The Petitioner then appealed the Department’s denial of the SOC request to the Office of Appeals and Dispute Resolution (“OADR”) on the ground of unavoidable delay in filing the SOC request.
On December 2, 2009, an Amended Order to Show Cause was issued in this appeal by the Chief Presiding Officer requiring the Petitioner to file a memorandum of law demonstrating why the appeal should not be dismissed for failure to file a timely SOC request. The Department was ordered to file a response to the Petitioner’s memorandum. The Petitioner failed to comply with the Amended Order, but the Department filed a Motion to Dismiss for Failure to File a Timely Appeal and Pursuant to 310 CMR 10.01(11)(d)1. For the reasons set forth below, I recommend that the Department’s Commissioner issue a Final Decision granting the Department’s motion to dismiss and dismissing the Petitioner’s appeal.  
Discussion


There does not appear to be any dispute of the material facts regarding the timing of the filing of the Petitioner’s SOC request. Under the MWPA, the Petitioner had a statutory right to request that the Department issue an SOC after issuance of the OOC from the MCC, provided the Petitioner did so “within ten days from” the MCC’s OOC.  G.L. c. 131, §40, para. 19.  This right to appeal is implemented in the Wetlands Regulations at 310 CMR 10.05(7)(a) - (7)(d) and 310 CMR 10.05(1).  

The MCC issued the OOC on October 9, 2009. The Wetlands Regulations at 310 CMR 10.05(7)(c) provide that a request for an SOC be “sent by certified mail or hand delivered within ten days of issuance of the Order… which is being appealed”.  310 CMR 10.05(1) provides that periods of ten days or less shall be computed as business days and that the last day of the period shall end at the close of business on the tenth day after issuance of the Order.  The ten day deadline for filing the SOC request expired on October 26, 2009.  The Adjudicatory Rules at 310 CMR 1.01(3)(a) provide that papers will be considered filed on the date postmarked. Reliance on the postmark date is consistent with the language at 310 CMR 10.05(7)(c) that the SOC request may be sent by certified mail.  The request for the SOC was filed on October 27, 2009, as documented by a postmarked envelope, a day later than the Wetlands Regulations prescribe.  

The Petitioner’s counsel does not contest that the SOC request was filed a day later than allowed under the Wetlands Regulations. See, Sheffield Affidavit, dated November 16, 2009, accompanying the Request for Adjudicatory Hearing. (“Sheffield Affidavit”). The affidavit describes that counsel’s flight from Florida to Boston on October 26, 2009, was delayed for mechanical reasons. Instead of arriving in Boston in the mid afternoon as scheduled, the flight did not arrive until after 4:00 p.m. Consequently, counsel avers that he was unable to get to his office before 5:00 p.m. to file the SOC request before the timeline expired. Id.  Petitioner’s counsel characterizes the delay as unanticipated, unavoidable and comparable to an Act of God, which should not be held against the Applicant. 

In effect, Petitioner’s counsel is asking for the SOC request deadline to be tolled. His affidavit does not, however, provide information that attempts to explain why he did not file the request prior to leaving Massachusetts, arrange to have the SOC request filed in his absence, or mail it from Florida within the prescribed timeline.
   
The ten-day appeal period is jurisdictional and cannot be extended.  See, Matter of Conroy Development Corp., DEP Docket No. 2006-091, 092 & 093; DALA Docket Nos. 06-865, 866 & 867, Final Decision (August 8, 2007) and Matter of Conroy Development Corp., DEP Docket No. 2006-091, 092 & 093; DALA Docket Nos. 06-865, 866 & 867, Recommended Final Decision, 2077 DALA LEXIS 296 (April 27, 2007) and cases cited therein including Matter of Cross Point Limited Partnership, Docket No. 95-088, Final Decision -- Dismissal, 3 DEPR 82, 84 (April 30, 1996).  See also, Matter of Salisbury Harbor Commission, Docket No. 2007-149, Recommend Final Decision (January 23, 2007); aff’d by Final Decision (January 25, 2008). 
Prior administrative appellate decisions have recognized in rare circumstances that the ten-day appeal period may be tolled based upon a limited number of grounds.  The decisions that have allowed tolling have only done so where legally required notice under the MWPA or the Wetland Regulations was not given to a party entitled to receive it and where the failure to obtain notice caused that party to fail to file an appeal in a timely manner.  See, Matter of DeMaio, Docket No. 97-063, Final Decision -- Order of Dismissal, 5 DEPR 59 (April 9, 1998) (abutter entitled to tolling where he never was sent a Notice of Intent and thus presumed not to know of pending proceedings until receiving actual knowledge of the project); Matter of Cross Point Limited Partnership, 3 DEPR at 86 (Abutters who did not receive notices of intent were entitled to tolling of appeal period until ten days after they learned of the issuance of the order of conditions); Matter of Garshelis, Docket No. 98-157, Ruling On Motion to Dismiss, 6 DEPR 150 (July 16, 1999) (Department entitled to tolling for appeal period for ten days after it received order of conditions where it had never been sent a copy of the order as required by the MWPA and the Wetlands Regulations); Matter of Verissimo, Docket No. WET 2008-006, Recommended Final Decision (June 5, 2008), aff’d Final Decision (July 3, 2008)(tolling allowed where petitioner had no notice of issuance of the SOC at issue).
In the present instance, there is no claim that the Petitioner did not receive timely and proper notice of the MCC’s OOC.  Whether one extends the mantle of Act of God so far as to include airplane or jet plane mechanical problems that disrupt scheduled arrivals, there appear to be several secular actions before or during his absence from the Commonwealth that counsel could have taken that would have resulted in a timely SOC request being filed.  Although the Petitioner must bear the consequences of what appears to be circumstances beyond its control, the strong line of precedents does not support a finding that the filing deadline be tolled.

For the reasons set forth above, I recommend that the Department’s Commissioner issue a Final Decision granting the Department’s motion to dismiss and dismissing the Petitioner’s appeal.  
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________________________








Philip Weinberg








Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD# 1-866-539-7622 or 1-617-574-6868. 

MassDEP on the World Wide Web:  http://www.mass.gov/dep
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