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RECOMMENDED FINAL DECISION

In this appeal, Kaitlin Burek, Trustee and Jeffrey and Mary Ann Burek (the “Petitioners”) challenge a dismissal of a request for a Superseding Order of Conditions (“SOC”) that the Department’s Southeast Regional Office (the “Department”) issued on August 16, 2011, under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 and the Wetlands Regulations, 310 CMR 10.00.   The Scituate Conservation Commission (the “Commission’) had issued an Order of Conditions for work to be conducted by Guy and Sheelagh Wannop (the “Applicants”) on property owned by the Anna V. Beale Fairbanks Trust, Leslie Beale, Mary Hession, and John Dugan, Trustees (the “Owner”).  The Owner, rather than the Applicants, is a party to this appeal.  The Department dismissed the request for an SOC on the grounds that the activities challenged, principally the proposed leaching field in close proximity to a well on the Petitioners’ property, is more than 100 ft. from the coastal bank resource area and therefore not subject to regulation.  In addition, the Department noted that coastal bank is not presumed significant to private water supply or ground water supply, but that the work had been conditioned to protect the stability of the bank to ensure protection of the storm damage prevention and flood control interests of the Act.  I conclude that the Department properly dismissed the appeal. 

ISSUES FOR ADJUDICATION     
Whether the Department has jurisdiction over work outside resource areas or the buffer zone where the work is in close proximity to a well, where the protection of private water supply and ground water supply are interests identified in the Wetlands Protection Act?  

Whether the Order of Resource Area Delineation, File No. 68-2072, is binding as to the location of the resource areas at the site?

A motion for summary decision shall be made if the pleadings, together with any affidavits, show that there is no genuine issue as to any material fact and that the moving party is entitled to a final decision in its favor as a matter of law.  310 CMR 1.01(11)(f).  Summary decision may, where appropriate, be made against the moving party.  Id.  The parties agreed that the issues were questions of law that could be addressed through motions.   I find that there are no disputed issues of material fact.   The Owner filed a motion to dismiss for failure to state a claim.  The Department and the Petitioners filed responses, and the Owner filed a reply to the Petitioner’s response.
BACKGROUND

The Applicants filed a Notice of Intent to construct a single family house on a lot where a portion of the work was located within the 100 foot buffer zone to coastal bank.  Other work, including the septic system, garage and porch, are not within the 100 foot buffer zone to coastal bank.  The Commission approved the project.  The Petitioner requested that the Department issue an SOC, claiming that the proposed leach field of the septic system was within 32 feet of an irrigation well on the Burek property and that the Commission did not find that the area was significant to private water supply and groundwater supply.  The Department dismissed the request for an SOC on the grounds that both the irrigation well and the proposed leach field were more than 100 feet from the coastal bank, and therefore not subject to jurisdiction.  The Department stated that coastal bank on the site was significant to storm damage prevention and flood control, but not to private water supply or groundwater supply.  In addition to these claims, in their appeal the Petitioners have also asserted that the top of the coastal bank was not correctly delineated, a claim that could affect whether the work is within 100 feet of the coastal bank.  The Owner, however, had obtained an Order of Resource Area Delineation for the property from the Commission that is dated February 5, 2008 and was subsequently extended until February 5, 2012.      
DISCUSSION

The wetlands regulations set forth jurisdiction over activities as follows: “Any activity proposed or undertaken outside the area specified in 310 CMR 10.02(1) and outside the Buffer Zone is not subject to regulation under M.G.L. c. 131, s. 40 and does not require the filing of a Notice of Intent unless and until that activity actually alters an Area Subject to Protection Under M.G.L. c. 131, s. 40.”  310 CMR 10.02(2)(d).  Notwithstanding this clear statement that renders the Department without jurisdiction over the work involving the leaching field and the well, the Petitioners claim that Department must assert jurisdiction based upon the identification of the protection of private water supply and groundwater supply in the statute.  The Petitioners misread the statute, which begins by stating that no person shall alter any of the wetlands resource areas without filing a notice of intent.  M.G.L. c. 131, s. 40, para. 1.  Nothing in the Act or any case during its many years of implementation stands for the proposition that the filing of a Notice of Intent for work in a resource area or the buffer zone opens up a general review of the project and its implications for the interests of the Act.  Indeed, the Act protects wetlands resource areas for the functions they provide, it is not intended to provide the Commission or the Department with the authority to generally address those interests in conditioning a project.  The filing of a Notice of Intent simply does not, as the Petitioner asserts, bring all the proposed work and activities within the purview of the Act: “[t]he Order shall impose conditions only upon work or the portion thereof that is to be undertaken within an Area Subject to Jurisdiction Under M.G.L. c. 131, s. 40 or within the Buffer Zone.”  310 CMR 10.05(6)(b).   The regulations correctly articulate the Department’s jurisdiction, and the Department is bound by them.
 Royce v. Commissioner of Correction, 390 Mass. 425 (1983). 

The claim that the ORAD was inaccurate is also to no avail.  ORADs are valid for three years from the date of issuance and may be extended.  310 CMR 10.05(6)(d).  The Petitioner states that the ORAD plan does not show the well.   ORADs are typically subject to public and abutter notice requirements, and may be appealed within ten days of issuance.  The Petitioner apparently did not avail itself of the opportunity to participate at that time.  The Petitioner points to regulatory provisions which allow the Department to require professional plans and to consider objections to a resource area delineation, but those provisions would apply in an appeal of the ORAD. 310 CMR 10.05(4)(h) and 310 CMR 10.05(7)(g).  The Petitioner may not collaterally challenge the ORAD in this proceeding.  See, e.g., Matter of Pyramid Mall of Holyoke, Docket No. 93-052, Final Decision (November 8, 1993), aff’d sub. nom. The Sisters of Divine Providence v. Massachusetts Department of Environmental Protection, C.A. Nos. 93-871, 93-1731 (Hampden Sup. Ct. 1994); Matter of Duffy Brothers Management Co., Inc., Docket No. 98-088, Final Decision (August 9, 1999);  Matter of Chester Delaney, Docket No. 2002-223, Recommended Final Decision (October 23, 2003), adopted by final Decision (November 19, 2003);  Matter of Jose Verissimo, Docket No. WET-2008-006, Recommended Final Decision (June 5, 2008), adopted by Final Decision (July 3, 2008), Matter of Roger Beaulieu, Docket No. WET-2008-076 and WET-2008-077, Recommended Final Decision (April 30, 2009), adopted by Final decision (May 5, 2009).  The Order of Resource Area Delineation, File No. 68-2072, is binding as to the location of the resource areas at the site.  
CONCLUSION

I recommend that the Department’s Commissioner sustain the dismissal of the request for Department action, based upon lack of jurisdiction and failure to state a claim upon which relief may be granted.   
                                                                                                ______________________

                                                                                                 Pamela D. Harvey

                                                                                                 Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  
Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

� The siting of the septic system in proximity to the well may be governed by other regulations, specifically Title 5, but no relief may be granted in this appeal under the wetlands regulations.





