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RECOMMENDED FINAL DECISION
In this appeal, James M. Knott (“the Petitioner” or “Mr. Knott”), has appealed the Notice of Intent to Assess a Civil Administrative Penalty (“PAN”) issued by the Northeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”) in the amount of $10,787.  The PAN alleges a violation of the law governing the release or threat of release of oil or hazardous materials to the environment, G.L. c. 21E and the Massachusetts Contingency Plan (“MCP”), 310 CMR 40.000.  It asserts that Mr. Knott failed to properly notify MassDEP after he acquired knowledge of a hazardous material, Trichloroethylene (“TCE”), in groundwater, on property Mr. Knott owns at 22 Pleasant Street, South Natick, MA (the “site” or “property”).  The property has been used for many years by Mr. Knott’s companies and others for industrial manufacturing purposes.  The PAN asserts that the failure to notify violates 310 CMR 40.0315(1), which requires notification to MassDEP within 120 days of obtaining knowledge of an amount of oil or hazardous material (here, TCE) in groundwater or soil equal to or greater than the concentration threshold that requires reporting, otherwise known as the applicable “Reportable Concentration” or “RC.”  310 CMR 40.0006 (“the concentration of oil or hazardous material in soil or groundwater which requires notification to the Department . . . .”).    
Mr. Knott appealed the PAN, claiming, among other things, that although he had knowledge of TCE levels in groundwater that exceeded the RC, the MCP exempted him from reporting under 310 CMR 40.0317(14) and (17)(a) because: (1) a test result showing reportable concentrations of TCE allegedly resulted from a sampling error and, alternatively, (2) he relied upon a Response Action Outcome Statement (“RAO”) that was previously submitted for the Site in compliance with 310 CMR 40.1000.  Generally, an RAO is filed under 310 CMR 40.1000 when the hazardous material contamination at the site presents “No Significant Risk.”  In addition, Mr. Knott argues that even if he is found to be liable for the alleged violation, the penalty amount is excessive.  MassDEP disputes all of these arguments.
Before the scheduled adjudicatory hearing, I issued a ruling and order allowing MassDEP’s motion for summary decision with respect to liability and whether MassDEP had established a precondition for assessment of a penalty under G.L. c. 21A §16 and 310 CMR 5.00.  I found that the undisputed material facts demonstrated that Mr. Knott had personal knowledge of the release, on numerous occasions over a two-year period, and he was not exempt from promptly reporting under c. 21E and the MCP.  Given this failure to timely report the release, I found as a matter of law that there existed a precondition for assessment of a penalty because the violation being penalized consisted of failure to report an unauthorized release or discharge of oil or hazardous material into the environment, which is a specific precondition for assessment of a penalty.  See 310 CMR 5.16 and G.L. c. 21A § 16 (¶ 4).  I therefore limited the adjudicatory hearing to the issue of whether the penalty was excessive.  Based upon all the evidence in the record, including testimony elicited at the adjudicatory hearing, I find a preponderance of the evidence demonstrates that MassDEP properly exercised its discretion when it calculated and assessed the penalty, and thus the penalty is not excessive.  For these reasons, I recommend that the Department’s Commissioner issue a Final Decision affirming the PAN.
REGULATORY FRAMEWORK


This appeal requires a general understanding of how c. 21E and the MCP operate and the parties’ positions regarding liability.  Here, the primary impetus of MassDEP’s enforcement action against Mr. Knott is MassDEP’s claim that he repeatedly became aware of levels of TCE contamination in groundwater on the property, which required reporting to MassDEP within at least 120 days of obtaining the knowledge.  310 CMR 40.0315(1).  In particular, the violation for which Mr. Knott was cited was the failure to notify of a release of TCE to groundwater when he became aware that the concentration was above the reportable concentration of 5 micrograms per liter (or “µg/L”).  Davis PFT
, p. 3.  Instead of reporting, Mr. Knott assessed the situation over a lengthy period of time, almost two years, repeatedly acquiring additional information showing levels of TCE contamination in groundwater that should have been timely reported under the MCP.  According to MassDEP, timely and accurate reporting is a cornerstone of its semi-privatized hazardous materials cleanup program, and is necessary for promptly and safely assessing, containing, and remediating a release under the MCP.  310 CMR 40.0300; Davis PFT, p. 3.  Timely notification is essentially the sole means by which MassDEP becomes aware of contamination.  Davis PFT, p. 3.  Thus, MassDEP considers the failure to timely report to be a serious offense, warranting a penalty that sufficiently deters future noncompliance and encourages reporting in the future.  
Mr. Knott disagrees with MassDEP, claiming that he was justified in waiting to report and that he ultimately self-reported to MassDEP.  First, he claims that he did not report because the evidence of the reportable release was based upon an alleged sampling error by the company that did the testing at the property.  See 310 CMR 40.0317(14).  Second, he claimed that he was exempt from reporting because he relied upon a prior RAO statement that had been filed with MassDEP; he believed the RAO exempted or excused him from reporting the information to MassDEP.  See 310 CMR 40.0317(17)(a).  MassDEP responded that there was no sampling error, and even if there was, Mr. Knott acquired knowledge of the release from numerous other indisputably valid test results, but he still failed to report the release for a lengthy period of time.  MassDEP asserts the previously filed RAO does not excuse Mr. Knott from reporting because TCE concentrations are inconsistent with, and negate, the RAO and the RAO has several flaws and was not filed in accordance with the applicable regulatory requirements.
The parties’ positions must be viewed through the lens of the regulatory framework.  Massachusetts General Laws c. 21E, the Massachusetts Oil and Hazardous Material Release Prevention Act, was enacted to require owners and operators of real property (among others) with releases of oil or hazardous materials on their properties to assess and remediate those releases to protect health, safety, public welfare and the environment.  See G.L. c. 21E, §§ 1, 2, 3, 4, and 5.  Such persons are referred to as responsible parties or potentially responsible parties.  See 310 CMR 40.0006 (definition of responsible party); G.L. c. 21E § 2 (definition of owner or operator).  MassDEP has promulgated comprehensive regulations, the MCP, to govern the conduct of actions to assess, contain, remove and remediate releases of oil or hazardous material.  See 310 CMR 40.0000.  Such actions are called “response actions,” and response actions must be conducted in compliance with the MCP.  See Commonwealth v. Springfield Terminal Ry. Co., 80 Mass.App.Ct. 22, 29, 951 N.E.2d 696, 703 (2011).
Among other things, c. 21E and the MCP require that “responsible parties,” such as owners and operators, immediately notify MassDEP as soon as they acquire knowledge of a release of oil or hazardous material.  G.L. c. 21E §§ 5 and 7; 310 CMR 40.0300 et seq. and 40.1600 et seq.  Section 7 of c. 21E requires “immediate” notice as “soon as [the responsible party] has knowledge of a release or threat of release of oil or hazardous material.”  Failure to notify is a violation that is criminally punishable or punishable by fine under G.L. c. 21E § 11.  Springfield Terminal Ry. Co., 80 Mass.App.Ct. at 29-30, 951 N.E.2d at 703-04.  Each day a violation occurs is considered a separate offense.  G.L. c. 21E §11.  A responsible party who has knowledge and fails to notify is liable for a violation regardless of his or her intent, absent an explicit exception or exemption.  Springfield Terminal Ry. Co., 80 Mass.App.Ct. at 29-30, 951 N.E.2d at 703-04.  A party who notifies MassDEP of a release that subsequently is found not to require reporting may retract that notification.  310 CMR 40.0335.

To implement c. 21E, the Legislature instructed DEP to promulgate “regulations [the MCP] establishing thresholds below which notification shall not be required by §7, and procedures [and timeframes] for giving notification required pursuant to §7.”  Springfield Terminal Ry. Co., 80 Mass.App.Ct. at 29-30, 951 N.E.2d at 703-04; G.L. c. 21E § 7.  The MCP provides specific timeframes for reporting.  310 CMR 40.0300 et seq. and 40.1600 et seq.  
After notification, the MCP requires specified persons, such as responsible parties, to “complete response actions at sites on a schedule established in the MCP and under the supervision of expert technical professionals in site assessment and cleanup known as Licensed Site Professional (“LSPs”).”  Matter of Blackinton Common LLC, Docket No. 2007-115 and 2007-147, Recommended Final Decision (September 25, 2009), adopted by Final Decision (January 7, 2010); see 310 CMR 40.0169.  “Specific procedures are also established in the MCP for the conduct of response actions, including the sequencing of response actions into five phases of work: Phase I Preliminary Site Assessment, Phase II Comprehensive Site Assessment and Risk Characterization, Phase III Plan for Comprehensive Remedial Action including an analysis of alternatives; Phase IV Implementation of the Selected Remedial Alternative; and Phase V Operation and Maintenance of Remedial Systems and Monitoring.”  Blackinton Common, supra.
As explained in Blackinton Common, “most sites can be assessed and remediated without direct Department supervision under 1992 amendments to M.G.L. c. 21E which ‘privatized’ the initial responsibility of moving forward with assessment and response actions at 21E sites. Instead of requiring Department pre-approval for all response actions, the 1992 amendments put the responsibility upon [Responsible Parties, Potentially Responsible Parties, or Other Persons] to move forward with response actions under the supervision of [a Licensed Site Professional (“LSP”)].  309 CMR 2.00-9.00.  LSPs are licensed by the Commonwealth and must comply with the requirements of M.G.L. c. 21E and the MCP in their supervision of response actions at sites as well as with a professional standard of care.”
Further, and importantly here, to ensure that Responsible Parties, Potentially Responsible Parties, or Other Persons comply with the requirements of the MCP, the Legislature also gave the Department broad regulatory, enforcement and auditing authority over the conduct of response actions by private parties.  DEP implemented these broad authorities through the MCP regulations by setting performance standards for the conduct of response actions, particularly for completion of final site remediation opinions known as Response Action Outcome Statements (or “RAO Statements”).  See Blackinton Common, supra.; 310 CMR 40.0900 and 40.1000.  An RAO statement may be filed with MassDEP when the site has been remediated in compliance with the MCP to a level where, under the MCP, there is “No Significant Risk, as further defined by 310 CMR 40.1000.”  310 CMR 40.0006 (definition of “Response Action Outcome”); Matter of Blackinton Common LLC, supra.  
The MCP contains detailed regulations regarding the preparation and filing of a RAO statements.  310 CMR 40.1000 et seq.  The filing of an RAO by an LSP essentially certifies to MassDEP that in the LSP’s professional opinion the site has been fully remediated under the MCP and there is no longer a significant risk at the site, as defined in the MCP.
  Id.  MassDEP, however, has “final administrative authority and discretion to determine” whether an RAO statement is in compliance with c. 21E and the MCP.  310 CMR 40.0100(1)(e).  A responsible party cannot rely upon the filing of an RAO to excuse reporting certain information relating to oil or hazardous materials when such information would negate the RAO.  310 CMR 40.0317(17)(a).  An RAO may be audited by MassDEP for compliance with the MCP and c. 21E.  310 CMR 40.1101.  Under certain circumstances, particularly when MassDEP has reason to believe that response actions may have failed to achieve or maintain a level of no significant risk, a site can be targeted for an audit at anytime in the future.  310 CMR 40.1110(4); 310 CMR 40.1101(4).  
PROCEDURAL BACKGROUND AND FACTUAL FINDINGS
Shortly after the appeal was filed, I held a Pre-Screening/Pre-Hearing Conference with the parties, after which the issues for adjudication were defined as follows:
1. Whether Petitioner is liable for the violation of 310 CMR 40.0315, as alleged in the PAN.

2. If Petitioner is liable for the violation of 310 CMR 40.0315, as alleged in the PAN, is the penalty excessive?

The parties later submitted pre-filed written testimony from their witnesses.  MassDEP submitted testimony from the following witnesses:

1. Iris W. Davis.  Ms. Davis is employed with MassDEP’s Bureau of Waste Site Cleanup, Northeast Regional Office, as Section Chief for Risk Reduction and Enforcement Sections.  She has been employed with the Department since 1985.  She holds a BA degree in biology and history, a Masters degree in Public Health, concentration in environmental studies, and has taken courses in engineering.  Davis PFT, Ex. 1.

2. Victor Fonkem.  Mr. Fonkem has been employed as an environmental engineer with MassDEP since approximately 1986, in the Bureau of Waste Site Cleanup.  He holds a BS degree in chemistry.   


Mr. Knott submitted testimony from the following witnesses:

1. James M. Knott, Sr., the Petitioner.  Mr. Knott is the President, Treasurer, and CEO of Riverdale Mills Corporation, Northbridge.  He holds a BA degree in economics, in addition to receiving other formal educational training in science and engineering.  He also holds a number of patents in subject areas related to his companies’ products.
2. Jayne F. Knott.  Ms. Knott is self employed as the sole manager and sole member of JFK Environmental Services, LLC.  Ms. Knott holds a MS degree in civil engineering and a BA degree in geology and physics.
The direct and rebuttal testimony portrayed a relatively clear picture of what has transpired. The site has been used for industrial purposes since the mid 1800s.  Davis PFT, Ex. 2, p. 2.  It presently contains a one-story, 41,600 square foot manufacturing building on 4.1 acres of land.  Mr. Knott has been involved with the site since approximately 1956.  Beginning at roughly that time, he was the President and Chief Executive Officer of the Coatings and Engineering Corporation, which operated at the site from about 1956 to 1974.  That company manufactured and distributed polyvinyl chloride (PVC) extrusions and applied PVC coatings to welded steel wire mesh for use in the aquamarine industries.  J.M. Knott PFT, p. 1.  Coatings Engineering Corporation used TCE to clean metal parts on site.  Davis PFT, p. 3, Ex. 2, p. 2.  The TCE was purchased and stored on site in 55 gallon drums.  Davis PFT, p. 3, Ex. 2, p. 2.  Mr. Knott has also served as the owner and Chief Executive Officer of Riverdale Mills Corporation at the same location from approximately 1974 to the present; it also focuses on producing and applying coatings to wire mesh products, such as lobster traps.  J.M. Knott, p. 1.  The property is in a residential area, and abuts the Charles River to the east.  Davis Rebuttal PFT, p. 1.
The property is located within a “Potentially Productive” medium to high yield aquifer.  Fonkem PFT, p. 5; Davis Rebuttal PFT, p. 4.  The property is therefore classified as being in GW-1 groundwater category because it is within a “Potential Drinking Water Source Area.”  310 CMR 40.0932(4).  This is the same categorization that applies to a “Current Drinking Water Source Area,” and it is also the most stringent groundwater risk categorization.  Id.  The groundwater underneath the building and around the building are hydraulically connected.  Davis PFT, p. 2.  Under the MCP, groundwater at all sites must be considered a potential source of discharge to surface water.  310 CMR 40.0932(2).  
MassDEP has designated categories of groundwater and soil in order to properly characterize the risk posed by releases of oil or hazardous materials because the risk categorization may dictate the different types of potential exposure that could result from a release of oil or hazardous materials.  310 CMR 40.0931-32.  For a GW-1 site, such as the one at issue, the MCP requires reporting to MassDEP any TCE contamination in groundwater that exceeds 5 µg/L, the Reportable Concentration (or RC) for TCE in a GW-1 area.  See 310 CMR 40.1600; Davis PFT, p. 4.  The report must be made within 120 days of acquiring knowledge of the “exceedance” of the RC  See 310 CMR 40.1600; Davis PFT, p. 4.  
In 1996, Whitman & Howard, an environmental consulting firm, informed Mr. Knott of TCE levels of 15 µg/L in a groundwater sample taken from beneath indoor tank #2.  Davis PFT, p. 4.  This discovery occurred during the decommissioning of 15 indoor and outdoor underground storage tanks (“USTs”), formerly used for storing plasticizers, degreasers, and mineral spirits.  Fonkem PFT, p. 3.  The USTs were left in place and filled with concrete.  Id.  At that time, a suspected source of the groundwater contamination was a 500 gallon outdoor tank.  TCE was discovered in soils at concentrations of 1,700 µg/Kg beneath the outdoor tank.  Davis Rebuttal PFT, p. 3; Davis PFT, pp. 4 and 6; J.F. Knott, ¶ 2.  Given the TCE exceedances, Mr. Knott was advised to, and did, report the release to MassDEP within 120 days.  MassDEP assigned that release the “Release Tracking Number” 3-14006 (or “RTN” 3-14006).  Davis PFT, p. 5.  
Mr. Knott engaged Lycott Environmental Research, Inc. to perform assessment and remediation activities for the release, including the installation of 5 borings and 4 monitoring wells (identified as MW-1 through MW-4) .  Davis PFT, pp. 4-6, Ex. 2, pp. 12-14.  On May 2, 1997, Lycott filed an RAO Statement reporting that although Whitman & Howard found elevated concentrations of TCE in soil and groundwater, Lycott’s investigation did “not confirm the concentrations.”  Davis PFT, p. 6, Ex. 2, p. 13.  Lycott stated that the locations at which Whitman & Howard obtained the “elevated concentrations in the soil and groundwater were collected from beneath underground storage tanks and the existing building.”  Id.  Lycott stated that the USTs had been filled with concrete “and it is not possible to collect additional soil samples from these locations.”  Davis PFT, Ex. 2, p. 13.  Lycott’s “subsurface investigation in the vicinity of the suspected source or sources have revealed concentrations of VOCs [such as TCE] in both the soil and groundwater to be less than the applicable Method 1” standards.  Davis PFT, Ex. 2, p. 13.  

Lycott concluded that a level of “No Significant Risk” had been achieved and closed the site with a Class A-2 RAO.  A Class A-2 RAO applies where a permanent solution has purportedly been achieved.  See 310 CMR 40.1036(3).  The RAO found no volatile organic compounds (“VOC”), such as TCE, or Total Petroleum Hydrocarbons (“TPH”) detected in soils or groundwater above the applicable Method 1 risk characterization standards for soil and groundwater, except for cis-1,2 dichloroethene (a breakdown product of TCE) at 49 µg/L in MW-2, which is below the RC of 70 µg/L.  Davis PFT, p. 6, Ex. 2, pp. 11-14; J.M. Knott, p. 2; J.F. Knott, Rebuttal ¶ 6.  
The Method 1 standard is the risk characterization standard that was chosen for this site by Lycott.  It is one of three different standards that may be employed at a site to assess and characterize risk to determine the need for response actions or to demonstrate that a level of no significant risk of harm to safety exists or has been achieved.  310 CMR 40.0941(2).  For the Method 1 cleanup standard, soil and groundwater concentrations at the site are compared to promulgated Method 1 standards to determine whether the site has been sufficiently remediated.  310 CMR 40.0972; 310 CMR 40.0941(3).  Method 1 is perhaps the most simple risk characterization method; it relies less on specific site characteristics that could influence the level of exposure or risk, and focuses on the “use of numerical standards for chemicals in groundwater and soil to characterize risk of harm to health, public welfare and the environment.”  310 CMR 40.0942.  In this case, the Method 1 cleanup standard for TCE is 5 µg/L, which is the same as the RC.  Davis Rebuttal PFT, p. 2; 310 CMR 40.0970; 310 CMR 40.0941.  

The RAO stated: “The presence of TCE in the soil and groundwater has not been documented by Lycott to be consistent with previous analytical results obtained by Whitman & Howard.  Subsurface investigations performed by Lycott of the suspected sources have revealed concentrations of VOCs in both the soil and the groundwater to be less than the applicable method of Cleanup Objective for the Site.  Because of this, Lycott is basing the Response Action Outcome on the most recent soil and groundwater analytical results which conclude that No Significant Risk has been achieved.”  Davis PFT, Ex. 2, p. 14.  The RAO added that the “suspected contamination identified by Whitman and Howard beneath two decommissioned USTs may not be representative of the actual Site Conditions.”  Davis PFT, Ex. 2, p. 14.  The RAO also stated that additional assessment beneath the concrete floor was not feasible “due to the 8 to 12 inch” thickness.  Davis PFT, Ex. 2, p. 14; J.M. Knott, pp. 2-3.  Lastly, the RAO concluded that even if the contamination is still present at levels documented by Whitman & Howard, “it has not migrated from beneath the existing structures through the soil or groundwater and therefore does not present a potential exposure to human health and the environment.”  Davis PFT, Ex. 2, p. 14.
In November 2002, ENSR Consulting and Engineering performed additional site assessment activities at the property.  Davis PFT, p. 6.  ENSR detected TCE and cis-1,2 dichloroethene (a breakdown product of TCE) in the groundwater samples from MW-2, but they were below reportable concentrations.  Davis PFT, p. 7; J.F. Knott Rebuttal PFT, ¶ 9.  ENSR concluded that although there was evidence of a release of VOCs to groundwater, the concentrations of VOCs in groundwater were below the Method 1 GW-1 risk assessment standards.  Davis PFT, p. 7.  ENSR also concluded that it was likely that soil beneath the outdoor tank still had concentrations of TCE above the Method 1 soil standard but groundwater downgradient of the area did not appear to be impacted.  Davis PFT, p. 7; J.F. Knott Rebuttal PFT, ¶ 9.
In June 2007, GZA GeoEnvironmental Technologies, Inc., an environmental consultant hired by a potential buyer of the property, investigated the property for contamination.  Davis PFT, pp. 7-8.  In addition to using the previously installed monitoring wells, GZA installed new groundwater monitoring wells, including one beneath the building (GZ-2) proximate to indoor tank #2 and the other (GZ-3) downgradient of the building and GZ-2.  Id.  The results showed concentrations of VOCs present in monitoring wells GZ-2 and GZ-3, including TCE and cis 1,2-dichloroethene.  TCE was reportedly detected in GZ-3 at 18 µg/L, exceeding the RC of 5 µg/L.  In GZ-2, TCE was detected just below the RC at 4.2 µg/L.  Mr. Knott was notified of these exceedances on or about July 11, 2007, triggering the obligation to notify MassDEP of the contamination within 120 days of receiving that notice.  Davis PFT, p. 8; Fonkem PFT, p. 4; J.M. Knott, p. 3.  GZA also reported the presence of five polyaromatic hydrocarbons (or “PAHs”) (byproducts of oil contamination) in one soil boring designated GZ-1 at concentrations above the applicable RC for soil category one (“RCS-1”).  Fonkem PFT, pp. 4-5.  
It is undisputed that GZA’s scientific sampling methodology followed applicable MassDEP and EPA protocols.  Davis PFT, p. 9; Davis Rebuttal PFT.  In the course of this appeal, however, it has become clear that GZA may have misreported the results for GZ-2 and GZ-3: the results for GZ-2 and GZ-3 may have been incorrectly misidentified and as a result were interchanged, or transposed, for each other.  Thus, it was GZ-2, which was underneath the building, that may have had TCE of 18 µg/L, and GZ-3, which was outside the perimeter and downgradient of the building that may have had TCE at 4.2 µg/L.  Davis Rebbutal PFT, p. 9; J.M. Knott, pp. 4, 5; J.F. Knott PFT, ¶ 6.
Despite this possible transposition of results for GZ-2 and GZ-3, there has been no evidence of a sampling error in the GZ-2 and GZ-3 data.  As a consequence, Mr. Knott indisputably received knowledge of an exceedance on or about July 11, 2007, regardless of whether the exceedance was from GZ-2 or GZ-3.  It is also undisputed that at that time Mr. Knott had no evidence that the results for GZ-2 and GZ-3 had been transposed.  Evidence regarding the transposition did not surface until after this appeal was filed, and Mr. Knott received documentation from GZA.  J.M. Knott, pp. 3-4. 
When Mr. Knott learned that the RC for TCE had been exceeded he was “incredulous” because neither Lycott nor ENSR were able to confirm the Whitman & Howard exceedances.  Knott PFT, ¶ 20.  Thus, a short while later on July 16, 2007, Mr. Knott personally collected his own samples from GZ-2 and GZ-3 and submitted them to Alpha Analytical Laboratories for analysis.  Davis PFT, p. 9.  Alpha reported TCE concentrations of 2.2 µg/L and 3 µg/L for GZ-2 and GZ-3, respectively.
  Davis PFT, p. 9.  
In February 2008, Mr. Knott retained Nover-Armstrong Associates, Inc. to conduct limited groundwater sampling and analysis for the site.  On February 19, 2008, 31 µg/L of TCE was discovered in GZ-2, exceeding the applicable GW-1 standard.  Davis PFT, p. 10.  This exceedance was not reported to MassDEP within 120 days.  GZ-3 also contained TCE, but at a level below the 5 µg/L.  Davis PFT, p. 10.

In March 2008, Mr. Knott retained EST Environmental and Industrial to perform additional testing.  Davis PFT, p. 10.  The concentration of TCE in GZ-2 was 40 µg/L, again exceeding the RC of 5 µg/L.  Davist PFT, p. 10.  This exceedance was not reported to MassDEP within 120 days.  In GZ-3 the TCE concentration was 1.4 µg/L.
On July 9, 2008, additional groundwater samples were provided to Alpha for analysis.  Although no information was provided regarding how the samples were collected, handled, or shipped, Alpha reported that the samples were delivered at 9 degrees Fahrenheit, above applicable sampling protocols.  The sample from GZ-2 had a TCE concentration of 10 µg/L. This exceedance was not reported to MassDEP within 120 days.  A sample taken in September 9, 2008 had a TCE concentration of 3.7 µg/L.  Davis PFT, p. 11.
In October 2008, Mr. Knott retained Mr. Charles E. Teale of HTE Northeast, Inc. to further investigate contamination at the site.  Davis PFT, p. 11.

On March 11, 2009, Mr. Knott notified MassDEP of exceedances obtained by Mr. Teale on October 31, 2008 and February 26, 2009, in addition to a general summary of sampling over the past two years.  Davis PFT, p. 11, Exs. 13 & 14.  The notification stated that Mr. Knott learned of the release on November 17, 2008, based upon October 31, 2008 sampling HTE had conducted.  J.M. Knott PFT, p. 4; J.F. Knott PFT, ¶ 10.  Mr. Knott reported a TCE concentration of 9.2 µg/L in groundwater, in addition to three exceedances (above the RCS-1 reportable concentration) for oil-related contaminants, or polyaromatic hydrocarbons, in soil: naphthalene, 2-methylnapthalene, and acenaphthene.  Davis PFT, pp. 11-12, Ex. 13 & 14; Fonkem, p. 4.  When Mr. Knott filed the MassDEP notification he stated that he had been skeptical of the GZA results because prior testing had not disclosed the TCE exceedances.  He admitted that the subsequent testing, as discussed above, revealed a number of exceedances for GZ-2.  Davis PFT, Ex. 14.  Despite such exceedances, he stated that he hired Mr. Teale to perform further testing, which also resulted in an exceedance at GZ-2 that he reported on March 11, 2009.
On June 22, 2009, Mr. Knott’s consultant submitted a plan for remediation at the site.  Davis PFT, p. 12, Ex. 15, Fonkem PFT, p. 4.  Data attached to the plan reported and summarized the following TCE concentrations for GZ-2 (exceedances are identified in bold): July 2, 2007—18
, July 16, 2007—2.2, February 29, 2008—31, March 19, 2008—40, July 6, 2008—10, September 10, 2008—3.7, October 31, 2008—9.2, February 26, 2009—32 (sample from GZ-2S, which was newly installed 5 feet upgradient from GZ-2); Id.; J.F. Knott PFT, ¶ 8; J.M. Knott PFT, ¶ 30.  TCE was also found in the groundwater samples at GZ-3, although the concentrations were below the RC as follows:  July 2, 2007—4.2, July 16, 2007—2.2, February 29, 2008—.6, March 19, 2008—1.4, October 31, 2008—.89, February 26, 2009—.5.  Given the numerous unreported exceedances, MassDEP decided to investigate a possible enforcement action, which ultimately culminated in issuance of the PAN.  Fonkem PFT, p. 4.  
On March 7, 2011, MassDEP invalidated the RAO based upon its belief that the TCE exceedances revealed groundwater conditions that are inconsistent with the RAO.  Davis PFT, p. 15.  It found that the “exceedances are not consistent with a permanent solution and the condition of No Significant Risk does not exist.”  Davis PFT, p. 16.
THE BURDEN OF PROOF 

Under 310 CMR 5.00, when the Department seeks to assess an administrative penalty against any party it has the burden of proving the disputed elements of its case by a preponderance of the evidence.  See 310 CMR 5.36(2) and (3).  “A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties sought to introduce in the hearing were governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .” 

The Adjudicatory Rules, 310 CMR 1.01(11)(f), provide for the issuance of summary decision where the pleadings together with the affidavits show that there is no genuine issue as to any material fact and that the moving party is entitled to a decision in its favor as a matter of law.  See e.g. Matter of Papp, Docket No. DEP-05-066, Recommended Final Decision, (November 8, 2005), adopted by Final Decision (December 27, 2005); Matter of Lowes Home Centers Inc. Docket No. WET-09-013, Recommended Final Decision (January 23, 2009), adopted by Final Decision (February 18, 2009).  A motion for summary decision in an administrative appeal is similar to a motion for summary judgment in a civil lawsuit.  See Matter of Lowe’s Home Centers, Inc., Docket No. WET-2009-013, Recommended Final Decision (June 19, 2009), adopted by Final Decision (June 30, 2009) (citing Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980)). 

DISCUSSION
I.
The Undisputed Material Facts Demonstrate That Mr. Knott Violated MassDEP’s Release Reporting Requirements 
MassDEP asserts that Mr. Knott violated 310 CMR 40.0315(1), which provides in part: “except as provided in 310 CMR 40.0317 or 40.0318,” a release to the environment indicated by the “measurement of one or more hazardous materials in soil or groundwater in an amount equal to or greater than the applicable Reportable Concentration” shall be reported within 120 days by persons with knowledge of the release who are obligated to report under the MCP.  
Mr. Knott does not dispute that as the owner of the site he was a person required to report a release once he acquired knowledge of it.  Mr. Knott admits that he was informed of RC exceedances for GZ-2 on numerous occasions beginning in July 2007 and ending in February 2009.  J.M. Knott PFT, ¶¶ 19 and 30.  It is undisputed that with the exception of the October 31, 2008 and February 26, 2009 exceedances, none of the following exceedances were timely reported, and were not reported until June 22, 2009 (exceedances in bold): July 2, 2007—18
, July 16, 2007—2.2, February 29, 2008—31, March 19, 2008—40, July 6, 2008—10, September 10, 2008—3.7, October 31, 2008—9.2, February 26, 2009—32 (sample from GZ-2S, which was newly installed 5 feet upgradient from GZ-2).  J.F. Knott PFT, ¶ 8 Davis PFT, p. 12, Ex. 15, Fonkem PFT, p. 4.      

A. Mr. Knott Was Not Exempt From Reporting Under 310 CMR 40.0317(14)

Mr. Knott contends that he was exempt from reporting the release pursuant to 310 CMR 40.0317(14), which provides an exemption for a release notification when, as here, media concentrations exceed reportable concentrations if:

(14) . . . such media concentration value(s) and/or knowledge of site conditions resulted from a sampling, analytical or observational error, as established by a preponderance of the evidence and/or as verified by additional sampling, analyses, and/or observation, within the applicable time period for notification;


Here, Mr. Knott points to the GZ-2 and GZ-3 July 2, 2007 transposition of sampling results to exempt him from the reporting requirements under 310 CMR 40.0317(14).  MassDEP, however, provided undisputed testimony that irrespective of the possible data transposition, the GZA sampling was done in accordance with state and federal standards.  Davis PFT, pp. 7, 9, 13-14; Davis Rebuttal PFT, p. 10.  MassDEP also testified that there is no indication of error for the other sampling data showing exceedances on other dates.  Davis PFT, p. 14.  MassDEP asserts that for purposes of notification, the transposition error was immaterial to the exemption under 310 CMR 40.0317(14).  

The undisputed material facts demonstrate that Mr. Knott was not exempt from reporting under 310 CMR 40.0317(14).   There is no evidence of sampling, analytical, or observational errors that exempted reporting under 310 CMR 40.0317(14) for the GZA tests.  Even viewing the evidence of the July 2, 2007 GZA reported TCE exceedance in the light most favorable to Mr. Knott does not exempt him from reporting that particular exceedance.  At best, the evidence shows that the sampling results for GZ-2 and GZ-3 were interchanged.  But that did not exempt reporting, because whether or not the data was interchanged, the underlying scientifically valid result—a TCE exceedance—still exists.  Moreover, Mr. Knott did not become aware of the possible transposition until after he filed this appeal and GZA produced documents showing the possible error.  

In any event, even assuming Mr. Knott was somehow exempt from reporting the July 2, 2007 GZA tests, he does not dispute that he became aware of three other sampling exceedances for TCE at GZ-2, which were obtained on: February 29, 2008—31, March 19, 2008—40, July 6, 2008—10.  It is undisputed that these exceedances were not timely reported within 120 days of Mr. Knott obtaining knowledge.  All of these exceedances went unreported until June 22, 2009.  Thus, even if I assume Mr. Knott was exempt from reporting the GZA July 2007 test results, he still failed to timely report the three other exceedances that occurred in February, March, and July of 2008.  See J.M. Knott PFT, ¶ 30.  There is no sampling error alleged for these results.

I recognize that when Mr. Knott received the GZA test results he was “incredulous” because they were inconsistent with “prior studies” and “his personal familiarity” with the site and experiences with LSPs at sites he owned.  J.M. Knott, p. 3.  He did not believe the GZA report was accurate.  J.M. Knott PFT, p. 5.  It was not until October 2008, when Mr. Knott was “convinced that residual TCE was consistently present beneath the building in the area near GZ-2 he hired Charles E. Teale [an LSP] to investigate the nature and extent of the contamination . . . .”  J.F. Knott Rebuttal PFT, ¶ 26.  This led to the discovery of two additional exceedances, and ultimately Mr. Knott’s notification.  The exemption under 310 CMR 40.0317(14) is not designed to exempt reporting of scientifically valid tests simply because the responsible party who is charged with reporting the results is skeptical or incredulous as a result of inconsistent prior results.  The fluctuating results could simply reflect changes in the groundwater concentrations.  Davis Rebuttal PFT, p. 11.  The MCP anticipates such possibility, clearly requiring notification if “any soil or groundwater sample is equal to or greater than” the RC.  310 CMR 40.0360(1) (emphasis added).
B. Mr. Knott Was Not Exempt From Reporting Under 310 CMR 40.0317(17)(a)
 
Mr. Knott also claims that he was exempt from reporting under 310 CMR 40.0317(17)(a).  He argues that in addition to 310 CMR 40.0317(14) exempting the GZA July 2007 results, 310 CMR 40.0317(17)(a) exempted him from reporting requirements for all of the exceedances he did not timely report.  That regulatory provision provides an exemption for a release notification when media concentrations exceed reportable concentrations if an RAO statement has been submitted to MassDEP “in compliance with the provision of 310 CMR 40.1000,” unless: (1) “the presence of such oil and/or hazardous material would negate or change” the validity of the RAO statement or (2) “changes in activities, uses, and/or exposures at the disposal site require notification to the Department pursuant to the provisions of 310 CMR 40.0020.”
Here, the undisputed material facts demonstrate that the exemption under 310 CMR 40.0317(17)(a) does not apply because the presence of the “hazardous material would negate or change” the validity of the RAO.  310 CMR 40.0317(17) (emphasis added).  The undisputed evidence shows concentrations of TCE above the Method 1 standard (5 µg/L) in groundwater, where there is a “Potentially Productive” medium to high yield aquifer.  Fonkem PFT, p. 5; Davis Rebuttal PFT, p. 4; 310 CMR 40.0932(4).  This violates the Method 1, GW-1 standards, regardless of whether reportable concentrations were or were not found outside the building’s perimeter.  See Davis PFT, ¶¶ 6-7, 15, 24-27; Davis Rebuttal PFT, ¶¶ 6-14, 28, 31-32.  The Method 1 standards focus on determining whether soil and groundwater concentrations at the site exceed the promulgated standards (5 µg/L for GW-1).  310 CMR 40.0941(2); 310 CMR 40.0972; 310 CMR 40.0941(3); 310 CMR 40.0942; see also supra. at pp. 10-11 .  The Method 1 Risk Characterization regulation in 310 CMR 40.0926 provides that “[f]or each oil and/or hazardous material in each medium at each Exposure Point, an Exposure Point Concentration shall be identified and documented.”  For Method 1 Risk Characterization, the relevant “Exposure Point” for purposes of determining compliance with Method 1, “shall be the groundwater resource itself, as measured at each wellhead and/or nearest tap of a well . . . .  Existing water supply wells and monitoring wells shall be used to represent current or potential groundwater Exposure Points.”  310 CMR 40.0924(2)(a)1 (emphasis added); see also  WSC/ORS #95-141: Guidance for Disposal Site Risk Characterization § 7.3.3.7.
  Under the Method 1 Standard, a “condition of no significant risk of harm to health, safety, public welfare and the environment exists if no Exposure Point Concentration is greater than the applicable MCP Method 1 Soil or Groundwater Standard.” 310 CMR 40.0973(7).  
Here, under Method 1, the GZ-2 exceedances demonstrate there is an exposure point in this “Potentially Productive” medium to high yield aquifer above the Method 1 standards.  Under Method 1, this risk, or exposure, in the aquifer negates or changes the RAO finding of no significant risk.  Fonkem PFT, p. 6; Davis PFT, p. 15.  This negates and changes the validity of the RAO, precluding reliance on 310 CMR 40.0317(17)(a) as an exemption for reporting the exceedances.  Indeed, the RAO was expressly premised on TCE concentrations that were supposedly below Method 1 standards, stating: “concentrations of VOCs in both soil and groundwater [are] less than applicable Method 1 Cleanup Objective for the Site.  Because of this, Lycott is basing the Response Action Outcome on the most recent soil and groundwater analytical results which indicate that No Significant Risk has been achieved.”  Davis PFT, Ex. 2, p. 14 (emphasis added).  This statement has been negated by the recent exceedances.    
Mr. Knott argues the TCE exceedances under the building do not negate or change the validity of the RAO.  He relies upon the RAO statement that: even if the contamination is still present at levels documented by Whitman & Howard, “it has not migrated from beneath the existing structures through the soil or groundwater and therefore does not present a potential exposure to human health and the environment.”
  Davis PFT, Ex. 2, p. 14; J.F. Knott PFT, ¶ 8.  This statement is not in compliance with Method 1 Risk Characterization, which focuses on each exposure point for the aquifer, regardless whether, assuming it is true, the TCE has migrated from underneath the building.  Moreover, even assuming it was accurate at the time it was made, the recent TCE exceedances in the exposure point at GZ-2 negate or change the validity of the RAO, barring reliance on it.
This result is consistent with the position taken by the Licensed Site Professionals Association, in a case inquiry which was published in January 2007, approximately six months before Mr. Knott obtained knowledge of the TCE groundwater contamination from GZA.  Davis Rebuttal PFT, pp. 7-8.  In that situation, which is remarkably similar to this case, a prospective buyer of a property discovered that groundwater conditions were inconsistent with the information submitted in the RAO for the property.  The RAO was based upon no contaminant exceedances, whereas current conditions revealed exceedances.  The LSP Association determined that the new information would negate the RAO under 310 CMR 40.0317(17), requiring release notification and RAO retraction.  Id.  This position was also apparently taken by Mr. Knott’s most recently retained LSP, Mr. Teale, when he advised Mr. Knott to report the exceedances, and Mr. Knott complied.  J.F. Knott, ¶ 10.

As a practical matter, the undisputed evidence shows other circumstances that further undermine Mr. Knott’s position: repeated TCE exceedances in groundwater under the building along with TCE in groundwater outside the building, indicating a potential exposure pathway from underneath the building.  As Ms. Davis testified, the groundwater underneath the building and around the building are hydraulically connected.  Davis PFT, p. 2.  Further, under the MCP, “groundwater at all . . . sites shall be considered a potential source of discharge to surface water . . . .”  310 CMR 40.0932(2).  The Charles River is downgradient of and abuts the site.
 
Lastly, there is one additional reason why Mr. Knott cannot rely upon 310 CMR 40.0317(17)(a) to exempt himself from reporting.  MassDEP provided unrebutted evidence that the RAO was not submitted in compliance with 310 CMR 40.1000.  See e.g., Davis PFT, ¶¶ 6-7, 15, 24-27; Davis Rebuttal PFT, ¶¶ 3-14, 28, 31-32.  According to MassDEP, among the most obvious deficiencies with the RAO were the failures to include TCE as a contaminant of concern in the risk assessment and to calculate exposure point concentrations to compare them to the Method 1 standards.  See 310 CMR 40.0973.  Mr. Knott’s failure to rebut MassDEP’s showing that the RAO Statement was not submitted in compliance with 310 CMR 40.1000 precludes him from availing himself of this exemption.

 For all of the above reasons, Mr. Knott cannot rely upon 310 CMR 40.0317(17)(a) to exempt himself from the mandatory reporting requirements.  The undisputed material facts demonstrate that Mr. Knott failed to report TCE exceedances in groundwater, in noncompliance with the MCP.  Because there is no genuine issue of material fact that the Petitioner failed to promptly report one or more releases, there is also no genuine issue of material fact that there exists a precondition for assessment of a penalty under  310 CMR 5.16 and G.L. c. 21A § 16 (¶ 4).       
II.
The Penalties Are Not Excessive 
Under G.L. c. 21A § 16 and 310 CMR 5.25(10), the Department must consider several specified factors in calculating the penalty.  The “weight to be given each factor [is left] to agency discretion.  The penalty assessment amount therefore, is not a factual finding but the exercise of a discretionary grant of power.”  Matter of Roofblok Limited, DEP Docket Nos. 2006-047 & 048, Final Decision (May 7, 2010), Final Decision on Reconsideration (July 22, 2010) (quoting  Matter of Associated Building Wreckers, Inc., DEP Docket No. 2003-132, Final Decision, 11 DEPR 176 (July 6, 2004)).  “While the Department retains the discretion as to the weight given to the various factors, the penalty amount must reflect the facts of each case.”  Id.  Thus, the Department “bears the ultimate burden of persuasion to demonstrate by a preponderance of the evidence that it acted in accordance with its discretion in determining the amount of the penalty—that it sufficiently considered the required statutory and regulatory factors, and such consideration is reflected in the penalty amount.”  Id.  In this case, a preponderance of the evidence demonstrates that MassDEP met that test.
MassDEP provided relatively detailed testimony regarding how it calculated the penalty.  See Fonkem PFT, pp. 8-17; Fonkem Rebuttal PFT, p. 4.  In general, it began with the pre-established base penalty amount of $8,630.00 and then made upward or downward adjustments based upon its consideration and application of the penalty factors in G.L. c. 21A § 16 and 310 CMR 5.25.  Id.  

In calculating the penalty, MassDEP considered and gave appropriate weight to the following mitigating facts when calculating the penalty: (1) Mr. Knott was performing release abatement measures to address groundwater contamination and (2) the absence of prior noncompliance by Mr. Knott.  Fonkem PFT, p. 11-12, 13.  MassDEP, however, made a 25% upward adjustment when it considered the factors in 310 CMR 5.25(3), (4), (5), which relate generally to any conduct to avoid noncompliance, promptly come into compliance, and remedy or mitigate the harm.  Fonkem PFT, p. 12; Fonkem Rebuttal PFT, pp. 2-3.  That brought the penalty amount up to $10,787.  MassDEP considered that Mr. Knott knew of the law requiring notification but failed repeatedly to notify for approximately two years, even though during that time he received numerous notice of exceedances.  MassDEP could have assessed a separate penalty amount for each of these violations and each day of noncompliance, but chose not to do so.  Fonkem Rebuttal PFT, p. 4.  MassDEP also took into account that Mr. Knott ultimately, voluntarily reported the exceedances by not adjusting upward for gravity or 50% for lack of good faith.  Transcript, pp. 132-34.   
Mr. Knott’s primary objection to the penalty amount is his claim that it does not reflect the amount of money he has spent trying to remediate the site (he claims $140,000) or his “justifiable” reliance on the prior RAO.  MassDEP, however, took into account that Mr. Knott was expending resources to remediate the site, and consequently decided to make no upward adjustments for the actual or potential impact to the public health, safety, welfare, and the environment.  Fonkem PFT, p. 10.  Mr. Knott’s claim that he justifiably relied on the RAO is unpersuasive, and contrary to the MCP and the effective operation of the semi-privatized waste site cleanup program.  Instead of reporting the exceedances, which negated the RAO, Mr. Knott took matters into his own hands over a course of two years, apparently attempting to reach a consistent level of samples below Method 1 standards and the RC.  That failed, despite the retention of numerous different consultants, and Mr. Knott finally reported the exceedances.  
The Commonwealth’s semi-privatized waste site cleanup program is partially grounded in the need to keep MassDEP apprised of conditions at sites.  The failure to do that, and to instead take matters into one’s own hands, undermines a significant level of trust that has been vested in the private sector in order for the program to function properly.  Mr. Knott was not justified in his actions, particularly given that the exceedances were in groundwater for a potentially productive aquifer, abutting the Charles River.  Such conduct threatens the effectiveness of the waste site cleanup program, not to mention the environment.    

Based upon all of the above, I find that the Department acted in accordance with its discretion in determining the amount of the penalty—it sufficiently considered mitigating and aggravating circumstances pursuant to the statutory and regulatory mandates, and such consideration is reflected in the penalty amount.  I therefore find that the penalty is not excessive.

CONCLUSION

I recommend that the Department’s Commissioner affirm the PAN.  The undisputed material facts establish liability and a precondition for assessment of the penalty.  A preponderance of the evidence demonstrates MassDEP sufficiently considered mitigating circumstances when it calculated the penalty. 

NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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� “PFT” refers to pre-filed testimony.  “Transcript” shall refer to the transcript of testimony elicited at the adjudicatory hearing.    


� In addition, under 310 CMR 40.1003(2) a person who has submitted an RAO statement must ensure that such submittal is in compliance with the applicable requirements of the MCP.


� MassDEP testified to problems with the sampling collection methodology employed for these samples, although Mr. Knott testified that he followed the protocol prescribed by Jayne F. Knott.  Davis Rebuttal PFT, pp. 11-12; J.M. Knott, p. 3


� As discussed previously the data for GZ-2 and GZ-3 may have been erroneously switched for this round of testing.  Viewing the evidence in the light most favorable to Mr. Knott, I have assumed that this error occurred, and I have assumed the concentration for GZ-2 was 18, and that for GZ-3 was 4.2.


� As discussed previously the data for GZ-2 and GZ-3 may have been erroneously switched for this round of testing, and I have assumed the actual concentration for GZ-2 was 18.


�The guidance can be found at the following link: � HYPERLINK "http://www.mass.gov/dep/service/compliance/riskasmt.htm#rc" �http://www.mass.gov/dep/service/compliance/riskasmt.htm#rc�





� This assumption was partially based upon Lycott’s assertion that it was not feasible to test the groundwater underneath the concrete.  As established by the GZ-2 well, however, that is clearly not the case, undermining the factual premise of the RAO.


� It is also noteworthy that some of the sampling results found in GZ-2 were above the GW-2 standard for TCE, which is 30 µg/L.  See 310 CMR 40.0932(6); 310 CMR 40.0974; 310 CMR 40.1600.  Such exceedances below a building creates another exposure pathway caused by groundwater contamination below the building volatilizing and transferring to the indoor air space of the building.  Davis PFT, p. 16; Davis Rebuttal PFT, p. 12; J.F. Knott PFT, ¶ 9.  This is also inconsistent with the RAO.
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