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RECCOMENDED FINAL DECISION

This is an appeal of a Reviewable Decision in a Wetlands Permit case.  On May 24, 2010, the Office of Appeals and Dispute Resolution (“OADR”) of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) received this appeal by a purported Ten Resident Group (“the Petitioners”) concerning the real property at 173 Main Street, Sturbridge, Massachusetts (“the Property”).  The Petitioners are represented by James Decoulos, a Professional Engineer and Licensed Site Professional.  

The Petitioners challenge a May 5, 2010 Superseding Order of Conditions (“SOC”) that the Department’s Central Regional Office issued approving the Applicant’s, Joseph Daou, Trustee of JCJ Realty Trust, project to redevelop an existing parking lot and construct a gas station, convenience store, and three-bay vehicle service station (“Project”); the existing parking lot is in Buffer Zone to Bordering Vegetated Wetland (“BVW”).  The Property is owned or controlled by the Applicant.  The SOC affirmed the Sturbridge Conservation Commission’s Order of Conditions approving the Project, and was issued pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40, and the Wetlands Regulations, 310 CMR 10.00 et seq.  

Mr. Decoulos has made a number of allegations on behalf of the purported Ten Resident Group, several of which cannot properly be raised in this appeal.  The primary gist of the claims that may be brought in this appeal is that the SOC included insufficient conditions to prevent stormwater runoff from transporting oil and hazardous materials used at the site to the BVW, allegedly in noncompliance with 310 CMR 10.05(6)(k)(1), 310 CMR 10.05(6)(k)(5), 310 CMR 10.05(6)(k)(7).


I find that the Petitioners did not have the requisite ten residents at the inception of this appeal; I therefore recommend that the appeal be dismissed for lack of jurisdiction and standing.

DISCUSSION

On June 22, 2010, I held a Pre-Screening/Hearing Conference.  One of the first issues raised was whether there is jurisdiction to hear this appeal.  The appeal was purportedly brought under 310 CMR 10.05(7)(j)2., which provides that “any ten residents of the city or town where the land is located, if at least one resident was previously a participant in the permit proceeding, may request review” of an SOC.  The Adjudicatory Rules of Procedure in 310 CMR 1.01(2)(b)  provide: 

(b) Notice of Appearance. The filing of a notice of claim for an adjudicatory appeal, a motion, an opposition to a motion, or other paper in an adjudicatory appeal shall constitute an appearance by the person signing the paper as the filing party's authorized representative, unless the paper states otherwise. . . .  An appearance by an authorized representative who is not an attorney shall include a signed affirmation by the party, or by each member of a ten person or residents group, that the representative is duly authorized to represent the party in an adjudicatory appeal.  (emphasis added)


Neither the Ten Resident Group nor Mr. Decoulos complied with 310 CMR 1.01(2)(b).
  The Notice of Claim included a list of ten purported residents who appear to have been the ten resident group that requested the SOC (“the List”).  Mr. Decoulos represented in the Notice of Claim that these same individuals were now seeking review of the SOC in this appeal.  


At the Pre-Screening Conference the Applicant provided a written statement signed by Bert Cassim stating that he “never authorized [his] name to be used as part of the appeal [and he does] . . . not want to be part of the appeal.”  Someone else had signed Mr. Cassim’s name to the List as “Bert Kacssim.”  Given this statement from Mr. Cassim, the Applicant contends that there was never ten residents who brought this appeal and thus jurisdiction was never invoked.  The Applicant raised a number of other arguments why the appeal should be dismissed.  See Applicant’s Pre-Screening Conference Memorandum.

Given the Applicant’s information regarding Mr. Cassim, I questioned Mr. Decoulos regarding the other purported residents whose names appear on the List.  Mr. Decoulos stated that he first became involved in this matter when an individual who owns a gas and service station proximate to the Applicant’s proposed Project approached Mr. Decoulos to investigate the Project.  When I first asked Mr. Decoulos how many of the residents on the List actually authorized him to pursue this appeal on their behalf he stated “three or four.”  Upon further questioning, Mr. Decoulos admitted that he has purported to file this appeal on behalf of ten residents even though he has not communicated with any of them to obtain their authorization to pursue this appeal.  He admitted that he never obtained Mr. Cassim’s authorization to pursue this appeal and that he has no evidence to discredit Mr. Cassim’s statement that he never authorized his name to be used as part of the appeal.  

Mr. Decoulos did not state that he believed the ten residents had authorized him to pursue this appeal.  He stated that the only person with whom he spoke before filing the appeal was the town’s board of health agent, who stated that she believed he could get “a lot of people in town” to pursue the appeal.  

Despite Mr. Decoulos’ admissions regarding the absence of authorization from the residents on the List to pursue this appeal before initiating the appeal, he represented in writing to the Office of Appeals and Dispute Resolution in the Notice of Claim that the “Ten Citizens Group respectfully requests that the Office of Appeals and Dispute Resolution overturn the OC and the SOC and require that the applicant submit a new proposal with a substantially lower development impact.”
  Decoulos Notice of Claim (May 19, 2010), p. 3.  Mr. Decoulos stated that he reviewed the Rules of Adjudicatory Procedure, 310 CMR 1.01, prior to filing this appeal.  

At the end of my colloquy with Mr. Decoulos he changed his story once again, stating that he believed the individual on the List who resides at 15 Blueberry Lane, Sturbridge, MA, had authorized him to bring this appeal, but he could not recall the person’s name nor recognize it from the signature on the List.

On June 23, 2010, I issued an Order to Show Cause, requiring Mr. Decoulos to show cause why this appeal should not be dismissed for all the reasons asserted by the Applicant and the Department, including the failure to have the requisite number of residents when the appeal was initiated.  

On June 28, 2010, Mr. Decoulos responded to the Order to Show Cause.  Now, Mr. Decoulos claims that he had been authorized by the residents on the List to bring this appeal, with the exception of Mr. Cassim, and he provided affidavits dated on or after June 23, 2010 from nine of the individuals on the List.  The residents do not state in those affidavits that they had authorized Mr. Decoulos to bring this appeal prior to initiation of the appeal.  Mr. Decoulos also provided affidavits from seventeen other residents, who Mr. Decoulos moved to substitute for Mr. Cassim.  

Despite Mr. Decoulos’ new account of what transpired and this new information, the undisputed failure to obtain Mr. Cassim’s authorization at the inception of this appeal is a fatal defect that precluded Mr. Decoulos from having ten residents at the inception of the appeal.  As a consequence, this appeal must be dismissed.


The rules for standing of ten residents groups have been addressed in prior adjudicatory decisions:
The regulatory grant of standing to appeal as a ten residents group carries with it two implicit conditions which the group must meet; it must consist of at least ten residents when its request for an adjudicatory hearing is filed, and it must maintain a group membership of at least ten appealing residents throughout the appeal. Both of these conditions are jurisdictional, for the Department cannot entertain a wetlands permit appeal by a ten residents group if, in fact, it does not consist of at least ten residents of the city or town where the proposed project is located. In addition to demonstrating a jurisdictional basis for the appeal, compliance with these implicit conditions furnishes the Department and other parties, particularly the applicant, with their sole assurance that a wetlands Permit appeal by a ten residents group is brought, and can be prosecuted to conclusion, in good faith.  Neither condition is particularly difficult to meet, assuming that the requisite ten appealing residents are actually present from the appeal's inception....

Matter of Labrie Stone Products, Inc., Docket No. 93-066, Final Decision – Order of Dismissal (February 11, 1994).  


Given the importance of establishing jurisdiction, having a requisite number of residents at the inception of the appeal is not a mere formality.  Thus, an appeal that is defective with regard to numerosity when it is filed cannot subsequently be cured by, for example, substituting new residents for a resident that was not a member of the group at the appeal’s inception.  See Matter of Beechwood Knoll School, DEP Docket No. WET 2008-050, Recommended Final Decision (September 17, 2008), adopted as Final Decision (September 18, 2008); Matter of Massachusetts Water Resources Authority, DEP Docket No. 2003-166, Decision and Order on Motions to Dismiss and To Amend (July 8, 2004).  

In Matter of Massachusetts Water Resources Authority, the Administrative Magistrate stated: “The initial lack of ten residents was a jurisdictional defect that cannot be cured, nunc pro tunc, by bootstrapping new residents onto a group that lacked the requisite numerosity and thus lacked standing to appeal in the first place.”  Matter of Massachusetts Water Resources Authority, DEP Docket No. 2003-166, Decision and Order on Motions to Dismiss and To Amend (July 8, 2004) (citing Matter of Mitchell, Docket No 98-169, Decision on Motion for Reconsideration, 6 DEPR 231, 233 (November 29, 1999)); accord Matter of Beechwood Knoll School, DEP Docket No. WET 2008-050, Recommended Final Decision (September 17, 2008), adopted as Final Decision (September 18, 2008).

For all the foregoing reasons, I deny the Petitioners’ Motion to Substitute.  The Petitioners did not have the requisite number of residents at the inception of this appeal; I therefore recommend that the appeal be dismissed for lack of jurisdiction and standing. 
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
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Timothy M. Jones 

Presiding Officer
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smcdonald@ftwlaw.com

Petitioner:
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Representative:



James J. Decoulos

Decoulos & Company, LLC
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Cambridge MA 02138

e-mail: jamesj@decoulos.com;
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Sturbridge Conservation Commission
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Legal Representative: 
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Office of General Counsel
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Worcester MA 01608







e-mail: martin.jalonski@state.ma.us;







Philip Nadeau







MassDEP/Central Regional Office







Office of General Counsel
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Worcester MA 01608







e-mail: Philip.nadeau@state.ma.us;
Legal representative:



Elizabeth Kimball, Senior Counsel






MassDEP/OGC








One Winter Street
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e-mail: elizabeth.kimball@state.ma.us;

� Mr. Decoulos and the Ten Resident Group also failed to comply with the Scheduling Order requirement that they initiate settlement discussions ten days prior to the Pre-Screening/Hearing Conference and report on such discussions and provide a Pre-Hearing Statement three business prior to the Pre-Screening/Hearing Conference.  This was not done until one day before the Conference in response to an Order to Show Cause that I issued.  When I asked Mr. Decoulos about this, he offered no explanation, stating simply that he received the Scheduling Order but did not comply with it.


� Further, as provided by 310 CMR 1.01(2)(b), Mr. Decoulos’ appearance implied that he was authorized to appear on behalf of the ten residents.  See also Notice of Claim, p. 1 (“we respectfully submit”).  “Papers filed [with OADR] shall be signed and dated by the party on whose behalf the filing is made or by the party's authorized representative and shall state the address, telephone number, and facsimile number of the party or authorized representative. This signature shall constitute a certification that the signer has read the document and believes the content of the document is true and accurate, and that the document is not interposed for delay.”  310 CMR 1.01(4)(b).








This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD Service - 1-800-298-2207.
	DEP on the World Wide Web:  http://www.mass.gov/dep

	[image: image2.png]


  Printed on Recycled Paper


In the Matter of Daou, Docket No. WET-2010-20
July 1, 2010 Recommended Final Decision

Page 8 of 8

[image: image2.png]