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RECOMMENDED FINAL DECISION 
Introduction 
In this appeal, Jefferson Development Partners, LLC (“the Petitioner”) of 11 Park Street, Leominster, Massachusetts, has appealed an Unilateral Administrative Order and a Penalty Assessment, both issued on April 8, 2010, by the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”), pursuant to M.G.L. c. 21E , 310 CMR 40.0000 and M.G.L. c. 21A, §16.   These documents concern a parcel of property and buildings owned by the Petitioner and located at 15 Cottage Street, Easthampton, Massachusetts (the former Easthampton Dye Works) (“the Property”).  
As set forth in the Department’s Unilateral Administrative Order and Penalty Assessment Notice, the Department alleges that a release of oil and hazardous material occurred at the Property on February 10, 2009, when a pipe for the fire suppression system ruptured releasing approximately 2.5 million gallons of water inside one of the buildings.  The water drained from the building through a floor drain located on the bottom floor of the building directly into a canal that runs directly under the building and which empties into Lower Mill Pond in Easthampton.  MassDEP personnel observed a petroleum sheen on the canal and in Lower Mill Pond.  A further inspection of the Property and the building by MassDEP personnel and the Easthampton Fire Department revealed the presence of above-ground storage tanks, several empty drums, several pits of unknown use and an underground storage tank containing fuel oil which was used to heat the building. The building was unoccupied at the time of the release.  The Department subsequently hired a contractor to effectuate clean up of the canal and issued a Notice of Responsibility/Notice of Response Action to the Petitioner on March 19, 2010, notifying them of the release and that an additional response action was necessary.  The Petitioner did not respond to the Department’s notice. 
 On September 3, 2009, the Department issued a Notice of Noncompliance to the Petitioner for failure to submit a Release Notification Form and an Immediate Response Action Plan in violation of 310 CMR 40.0333 and 40.0420.  The Petitioner again failed to respond to the Notice of Noncompliance.  On February 8, 2010, the Department issued a Notice of Enforcement Conference to the Petitioner to attend an Enforcement Conference scheduled on March 2, 2010 at the Department’s Western Regional Office in Springfield.  Once again the Petitioner failed to appear at the Enforcement Conference.  
Finally, on April 8, 2010 the Department issued a Unilateral Administrative Order requiring compliance with previous Department notices and  a Penalty Assessment Notice for violations of 310 CMR 40.0333 and 40.0420.  
In response the Petitioner filed two identical letters with the Office of Administrative Appeals indicting that the property had been auctioned off on January 8, 2010, and “[t]he second successful bidder was TD Bank North (sic)….” Both letters were signed on behalf of Jefferson Development Partners, LLC by David L. Murphy of 25 Mohawk Drive, Leominster, MA.  The letters were considered requests for an Adjudicatory Hearing, consolidated, and docketed accordingly.
On July 27, 2010, I held a Prehearing/Prescreening Conference in MassDEP’s Central Regional Office in Worcester, MA.  Jefferson Development Partners was represented at the conference by David L. Murphy. The Department was represented by legal counsel Lucas Rogers and Environmental Analyst Stacey Dakai.  The parties agreed that the sole issue in this case concerned whether Jefferson Development Partners had legal title and/or possession of the Property at the time of the release.  In my Post Conference Report and Order I establish a schedule for the filing of Motions for Summary Decision.  As provided in the Order, the Department was required to file its motion on September 3, 2010.  The Petitioner was required to file its reply and any cross-motion by September 24, 2010.  When Petitioner failed to file a response of any kind, on September 28, 2010, I issued an Order to Petitioner requiring that it Show Cause by October 6, 2010 why its appeal should not be dismissed for failure to prosecute.  To date there has been no response of any kind from the Petitioner concerning the Department’s motion or the Order to Show Cause.  
On October 19, 2010, the Department filed a Motion to Dismiss for failure to prosecute.

Dismissal for Failure to Prosecute

The Rules for Adjudicatory Proceedings allow a Presiding Officer  to impose sanctions, including dismissal of an appeal, "when a party fails to file documents as required, respond to . . . motions, comply with orders issued and schedules established in orders or otherwise fails to prosecute the adjudicatory appeal" or "demonstrates an intention not to proceed." 310 CMR 1.01 (10).  Department Rule 310 CMR 1.01(11)(d)1. also provides that “a party may move to dismiss where another party fails to file documents as required, . . . comply with orders issued . . . [or] otherwise fails to prosecute the case . . .” .  See Matter of Glad Realty, Docket No. 2009- 071, Final Decision (May 18, 2010), Matter of Mangano, Docket No. 94-109, Final Decision (March 1, 1996), Matter of Town of Brookline Department of Public Works, Docket No. 99-165, Final Decision (June 26, 2000).
The Petitioner was advised in my June 28, 2010 Scheduling Order and the July 28, 2010 Post Conference Report and Order that failure comply with the terms of the Presiding Officer’s orders would result in sanctions, including dismissal of the Petitioner’s appeal. 310 CMR 1.01(10). 
  Petitioner’s representative David L. Murphy appeared at the prehearing conference.  At that time counsel for the Department clearly indicated he would be filing a Motion for Summary Decision.  The Parties discussed and agreed to a briefing schedule for filing of dispositive motions and that schedule was set forth in the July 28, 2010 Post Conference Report and Order.  Petitioner’s representative was fully aware that the Department would be filing a Motion for Summary Decision and that he would need to respond.  He failed to do so by the deadline set forth in the Order.  Finally, on October 19, 2010, the Department filed a Motion to Dismiss for failure to prosecute.  Again the Petitioner failed to file any response.
Conclusion


 Accordingly, because the Petitioner has failed to respond to the Presiding Officer’s September 28th Order to Show Cause, or the Department’s Motion for Summary Decision and Motion to Dismiss, I recommend that the Department’s Motion to Dismiss be granted, that the Petitioner’s appeal be dismissed for failure to prosecute, and that the Department’s Unilateral Administrative Order and Penalty Assessment Notice, dated April 8, 2010, be upheld and made final in all respects.
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Presiding Officer 

                           NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

� Indeed, the  parties were remind of this by the Case Administrator when both parties failed to timely file a status report regarding settlement discussions as ordered in the Post Conference Report and Order. 
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