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RECOMMENDED DECISION

Introduction
Estelle Theran (the “Petitioner”) has appealed a Superseding Order of Conditions (“SOC”) issued to Jody Reale (the “Applicant”) by the Massachusetts Department of Environmental Protection (“the Department” or “MassDEP”) on March 5, 2010, pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, §40 (“MWPA”) and the Wetland Regulations at 310 CMR 10.00 et. seq. (“Wetland Regulations”). The SOC affirmed an Order of Conditions issued by the Marshfield Conservation Commission (“MCC”). The SOC approved the Applicant’s proposal to relocate her pier-supported house seaward onto a new, solid foundation (“Project”) and replace the fence on her property at 60 Marginal Street in Marshfield (“Site”). The Petitioner is an abutter to the Site. The Site and the Project are located in Land Subject to Coastal Storm Flowage. 
Background

The Applicant resides in a single-family home supported by deteriorating concrete plies. A portion of house and the Site is within the Flood Zone AE 10. The Project will relocate and elevate the Applicant’s house onto a concrete foundation and move it a few feet seaward of its existing location. See, Site Plan.  It will also reorient the house so it is further distant from the Petitioner’s property. 
There is also an existing stockade fence on the property which is proposed to be replaced by a new stockade fence. The existing fence is located interior to the Applicant’s property boundary with the Petitioner. The proposed fence will be relocated to the boundary line of the two properties, the effect of which will to reclaim to the Applicant’s benefit a small amount of her property which has on the Petitioner’s side of the fence.  
The Site and the Project are located in Land Subject to Coastal Storm Flowage, a wetland resource area.  The front deck to the house will be approximately 42 feet from the salt marsh, but no claim has been made that Project will contravene the Wetland Regulations performance standard for activities within 100 feet of a salt marsh. 310 CMR 10.32(3). The Project is also located in the buffer zone to a Bordering Vegetated Wetland (“BVW”), but no claim has been made that the activities approved under the SOC will contravene the Wetland Regulations’ performance standard for work in the buffer zone. 310 CMR 10.53(1). 


A Pre-Screening Conference was convened on April 28, 2010. Based on the Petitioner’s pre-conference statement and discussions at the Conference, the Petitioner claims that the Project will deflect flood waters from the Site onto her property increasing the depth and extent of flooding. Petitioner also claims that the relocated fence will interfere with the free flow of water and affect the passage of indigenous wildlife.

The Applicant filed a motion to dismiss for lack of standing and failure to state a claim on which relief can be granted. The Applicant contends that the Petitioner has failed to demonstrate how she is aggrieved by the Project. The Applicant further contends that as the Project and Site are subject to flow from the Atlantic Ocean, the proposed work can have no measureable affect on potential flooding of the Petitioner’s property.  The Department filed a Response that concurred with the Applicant’s motion. The Petitioner filed an opposition to the motion. It reiterates the claim that as an abutter she will be substantially affected by the impact of the Project’s solid foundation due to tidal action.

I issued a Response to the Motion to Dismiss and Order in which, in the interest of promoting resolution of the matter, I identified deficiencies in the Petitioner’s presentation of her claims, but deferred action on the dispositive motions pending an opportunity for the Petitioner to address those defects through the submission of her direct testimony. This forbearance included subsequently extending the submission date for the testimony.
The Order identified the issues for adjudication as follows:

1. Is the Project as conditioned by the Superseding Order of Conditions inconsistent with interests of storm damage and flood control served by Land Subject to Coastal Storm Flowage?

2. Does the Site serve the interest of protection of wildlife habitat?  If the answer is yes, is the Project as conditioned by the Superseding Order of Conditions inconsistent with the interest of the protection of wildlife habitat? 

In addition to her own sworn statement, the Petitioner’s prefiled direct testimony included affidavits from: 

1. Patrick A. Theran, who resides at Petitioner’s home and is a licensed carpenter. 

2. James H. Brennan, an abutter to the Site. 

3.  Maureen A. Hemingway. Ms. Hemingway’s testimony was not signed, did not include her address or any qualifications. I did not, therefore, accept her testimony.
4. Lenore White, a professional wetland scientist.

The Petitioner also submitted a document entitled Prefiled Direct Testimony of Sterling Wall. The document was signed by the Petitioner, did not identify who Sterling Wall is, and lacks any substantive content.
 

 
I have reviewed the pre-filed direct testimony submitted by the Petitioner and her witnesses. At this stage of the proceedings, I will treat the Applicant’s motion to dismiss and the Department’s response as a motion to dismiss for a failure to sustain case in accordance with 310 CMR 1.01(11)(e). 
Recommendation 

For the reasons set forth below, I conclude that the Petitioner has failed on the facts and on the law to sustain her burden of proof in accordance with 310 CMR 10.03(3) and 10.05(7)(j)(7)j3.b. I recommend that the Petitioner’s appeal be dismissed for failure to sustain her claim and the SOC be affirmed.
Discussion

The Petitioner has the burden of going forward pursuant to 310 CMR 10.03(2), and proving her direct case by a preponderance of the evidence. 310 CMR 10.05(3)(b). The Petitioner’s direct case must establish the legal and factual basis for its position on issues identified for adjudication including, at a minimum, credible evidence from a competent source in support of each claim of factual error. 310 CMR10.05(7)(j)(3)c. The Petitioner’s failure to present evidence shall be considered a waiver of the claim. Id. An allegation of abstract, conjectural, or hypothetical injury is not sufficient to demonstrate aggrievement. Matter of Charles Doe, Docket No. 97-097, Final Decision [5 DEPR 61] (April 15, 1998). Petitioner must demonstrate that the Applicant's project, as conditioned by the Department would, or even could, generate identifiable impacts to the Petitioner's property. See Matter of Lepore, Docket No. 2003-092 and 2003-093, Recommended Final Decision (September 2, 2004); Matter of Whouley, Docket No. 99-087, Final Decision (May 16, 2000); Matter of Kittansett Club, Docket No. WET-2007- 009, Recommended Final Decision (April 10, 2008), adopted by Final Decision (April 16, 2008).


Dismissal for failure to sustain a case, also known as a directed decision, is appropriate when a party's direct case - generally, the testimony and exhibits comprising its prefiled direct testimony - presents no evidence from a credible source in support of its position on the identified issues. Matter of James S. Whitney, Docket No. 2006-098, Recommended Final Decision (November 16, 2007), adopted by Final Decision (February 21, 2008); Matter of Bryan, Docket No. DEP-04-767, Recommended Final Decision, (July 25, 2005), adopted by Final Decision (Sept. 23, 2005); Matter of Cheney, Docket No. 98-096, Final Decision, 6 DEPR 198, 200 (October 26, 1999).

Land Subject to Coastal Storm Flowage

Land Subject to Coastal Storm Flowage (“LSCSF”) is a wetland resource area protected by the MWPA, however, the Wetland Regulations do not provide a specific regulation, a presumption of significance or performance standards applicable to LSCSF.
  In the absence of the specific regulatory prescriptions, LSCSF are subject to the coastal provisions of the Wetland Regulations generally and to the general provisions set forth in Part I of the Regulations. 310 CMR 10.21. Matter of Stephen Whorisky, Docket No. 85-1 Final Decision (March 4, 1998); (“Where land is subject to coastal storm flowage, the wetland interests to be protected are storm damage and flood control.”);  Matter of Edward Longo, Docket No 91-001, Final Decision (February 7, 1996); Matter of The Meadows at Marina Bay, LLC., Docket No.98-06, Final Decision (February 9, 1999); Matter of Lisa Nguyen, Docket No. WET-2008-031, Recommended Final Decision (June 20, 2008), adopted by Final Decision, (July 18, 2008).

The entirety of the Petitioner’s prefiled testimony is devoid of any factual statements or even allegations that the Project will have a significant impact on storm damage or flood control or that it will increase flooding to her property. The Petitioner states only that the current pilings supporting the Applicant’s house have deteriorated due to tidal impacts. Photos attached to her testimony showing debris on her property alleged to have been left by the tide under existing conditions say nothing about whether the Project would cause an increase in debris on the Petitioner’s property. See, Matter of Nguyen, supra; Matter of Edward R. Eastman, Jr., Docket No. 96-119, Ruling on Applicant’s Motion to Dismiss and Gouveias’ Motion to Intervene (September, 12, 1997). The other witnesses’ testimony also lack relevant facts on this issue.
Prior cases involving land similarly situated to the Site being subject to flow from the Atlantic Ocean have ruled that any compensatory flood storage consumed by a project in LSCSF is insignificant in comparison to the Ocean’s basin. See, Matter of Whorisky, supra, Matter of The Meadows at Marina Bay, supra.   Moreover, the Department’s and the MCC’s Orders require the first floor to located above the flood zone AE elevation and the concrete foundation to have pressure relief openings. Order of Conditions, Special Conditions F,G, and I.
  There is no basis to assume that construction of the foundation will not be done in accordance with the Building Code provisions applicable to structures built in the flood zone.  
I conclude that the Petitioner has failed to demonstrate that the activity approved by the SOC will have any effect on the wetland interests of storm damage and flood control or adversely affect her property.
Wildlife Habitat

Ms. White testified that the proposal to reconstruct and move the existing fence six feet would result in the destruction of a stand of vegetation, including Multi-flora rosa which provides food and shelter for native wildlife, and would prevent larger mammals from traversing the site because the fence did not provide room for wildlife to pass under it. White Pre-Filed Testimony (“PFT”) ¶¶ 9, 10, 11, and 14.  Her testimony (White PFT ¶11) contains a conclusory statement that the fence will adversely affect the ability of LSCSF “to continue to contribute to the protection of wildlife habitat”, but it lacks any substantiating facts upon which to conclude that the characteristics of LSCSF serve the interest of wildlife habitat protection.
   
As previously noted, there is an absence of a presumption in the Wetland Regulations that LSCSF serves to protect one or more specific wetland interests. Under this circumstance, it is necessary for a party to “come forward with evidence which would support a finding” that the resource area serves a wetland interest for which no presumption exists. Matter of Edward Longo, Docket No. 91-001, Decision on Motion for Reconsideration, (June 5, 1996), quoting, Matter of Diane LaFrance, Docket No. 84-36, Final Decision, (May 24, 1993). See also, Matter of Eastman, supra. 
The issue of whether LSCSF is significant to the interest of wildlife habitat protection was explicitly addressed in Matter of The Meadows at Marina Bay, LLC., supra. The decision rejected the proposition, suggested by the Petitioner’s witness’ testimony, that the mere presence of vegetation and its use by wildlife is sufficient to qualify the site as significant wildlife habitat. What is determinative is the relationship between the resource area’s characteristics and the interest to be protected. “The presence of wildlife habitat must be related…to the vegetative, hydrologic or other characteristics that make the wetland in question a jurisdictional wetland under [MWPA]. In the case of land subject to coastal storm flowage, the jurisdictional characteristic to which wildlife habitat must be related is inundation by coastal storms.” Id at 32-33. The decision concluded that “[V]egetation is not…a jurisdictional characteristic of land subject to coastal storm flowage. Id. at 35.  See also, Matter of Longo, supra, in which it was concluded that LSCSF served the interests of flood prevention and flood control, but there was no evidence or prior authority linking LSCSF to pollution prevention. It was, therefore, insufficient to establish that a proposed septic system could cause groundwater pollution in the absence of proof that the septic system would interfere with a function of LSCSF.  

The Petitioner’s witnesses presented no information that there was anything unique about the Site or the vegetation potentially impacted by the fence to distinguish it from the Marina Bay ruling. Expert testimony does not suffice to sustain the burden of going forward on an issue if it presents opinions without supporting facts. Matter of Nguyen, supra; Matter of Cheney, supra; Matter of Haddad, Docket No. 98-028, Ruling on Motion for Directed Decision and Motion to Dismiss, 6 DEPR 13, 14 (January 8, 1999)[15]; Matter of Norton Youth Soccer League, Inc., Docket No. 95-035, Final Decision, 3 DEPR 100, 102 (May 22, 1996).
I conclude that the Petitioner has failed to demonstrate that the activity approved by the SOC will have any effect on wildlife habitat protection within the jurisdiction of the MWPA and the Wetland Regulations. 
Conclusion

For the reasons set forth above, I conclude that the Petitioner has failed to sustain her case that the Project activities approved under the SOC contravene the MWPA or the Wetland Regulations. I recommend the appeal be dismissed and the SOC affirmed.
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_________________________








Philip Weinberg








Presiding Officer
NOTICE- RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
� The document states, “I, Sterling Wall, in absentia due to personal business having personal knowledge of the facts stated herein, under oath deposed and say.”


�  310 CMR 1.04 defines LSCSF to mean land subject to any inundation caused by coastal stroms up to and including that caused by the 100-year storm, surge or record or storm of record, whichever is greater.


� The Department also considered the Project to qualify as a Coastal Limited Project pursuant to 310 CMR 10.24(7)(c)2 which allows for the maintenance, repair and improvement of buildings which existed on November 1, 1987.





	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD# 1-866-539-7622 or 1-617-574-6868. 
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