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RECOMMENDED FINAL DECISION
In this appeal, Joe Wilkinson Excavating, Inc. (“Wilkinson”), has appealed the Unilateral Administrative Order (“UAO”) (UAO-WE-10-6W010) issued by the Western Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”).  The UAO was issued pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), the Wetlands Regulations, 310 CMR 10.00 et seq., the Massachusetts Clean Waters Act, G.L. c. 21 §§ 26-53, and the applicable regulations, 314 CMR 9.00.   I recommend that the Department’s Commissioner enter a Final Decision dismissing this appeal as moot and vacating the UAO.   

DISCUSSION

The UAO arose out of work Wilkinson performed for GB Riverbend, LLC at its property in Great Barrington, MA.  UAO, ¶ 4.A.  The property abuts the Green River.  Riverbend had obtained an Order of Conditions (“OOC”) from the Great Barrington Conservation Commission to construct a bank stabilization structure at the property and adjacent to the Green River.  The UAO alleged that Wilkinson performed the work in noncompliance with the OOC, the MWPA, the Clean Water Act, and applicable regulations.  The alleged violations included unauthorized alteration of Bank and Land Under Water and Waterways (“LUWW”) and the unauthorized discharge of fill into LUWW.  UAO, § II. ¶¶ 4.E-I.


To provide “interim” stabilization of the site, the UAO ordered Wilkinson to take certain measures, including installation of the previously approved “tree revetment.”  UAO, § III. ¶¶ 5-7.  The parties do not dispute that Wilkinson has fully complied with the UAO.  The Department has therefore moved to dismiss the appeal as moot.  
Wilkinson desires to continue the appeal because it believes that the factual and legal allegations in the UAO are erroneous.  In general, Wilkinson believes that its actions were authorized, and not in violation of the OOC or applicable laws.  Wilkinson therefore argues that the appeal should continue because it retains a “personal stake” in the outcome.  Wilkinson also desires to litigate the merits of the factual allegations and alleged violations because the Department may in the future bring an enforcement action seeking a penalty for the violations alleged in the UAO.  Wilkinson’s Memorandum Memorandum of Law as to Mootness, p. 5.  In particular, “Wilkinson has maintained from the commencement of the appeal that the facts as alleged by the Department in the Order are not accurate and that the record requires rehabilitation in the nature of reformed facts.”  Id. at p. 1.  
I disagree with Wilkinson, and conclude that the appeal should be dismissed as moot.  Following prior Department decisions and other case law, I find that the appeal is moot because Wilkinson indisputably fulfilled the requirements of the UAO.  See Matter of LaMountain, Docket No. 2006-124, Recommended Final Decision (June 29, 2007), adopted by Final Decision (August 23, 2007) (“When a DEP enforcement order is appealed, that appeal becomes moot if the petitioner takes the actions DEP sought in the first place.”); see also Matter of Borden Light Marina, Inc., Docket No. 2000-133 and 134, Final Decision (May 16, 2001); Matter of Nelson Hanover, Trustee, Bay Road Woodland Trust, Docket No. 86-069, Final Decision (February 5, 1996).  The mere possibility that the unresolved allegations and claims in the UAO may lead to an enforcement action seeking a penalty in the future is generally not an appropriate basis to continue litigating an order when the requirements of the order have been fulfilled.  Matter of LaMountain, supra.  
Because there has been no adjudication of the factual allegations and claims, there will be no preclusive effect arising out of such allegations and claims.
  See Reilly v. School Committee of Boston, 362 Mass. 689, 696 (1972) (“As we hold that the plaintiffs may not obtain an appellate review of the decree on the merits [because of mootness], they should be free of collateral estoppel consequences of that decree if any issues of fact or law determined by the judge below should perchance reappear in future litigation between the parties.”).  Indeed, the UAO contains only allegations.  For these reasons and in light of the LaMountain holding that the possibility of a future enforcement action is not a basis to continue moot litigation, I disagree that this matter should continue to be litigated because Wilkinson still has a “personal stake” in the outcome.  The line of authority relied upon by Wilkinson is inapposite to the facts in this appeal.  See Blake, 369 Mass. at 704-07 (citing cases).  In those cases, the courts found a sufficient “personal stake” to continue litigating, despite being mooted by the relief accorded the plaintiff, because the determination that had been appealed could impact the plaintiffs’ future rights and privileges.  Thus, for example, it was held that an inmate could continue to appeal a prior determination to revoke parole even though the inmate’s sentence had terminated because the determination to revoke parole was a part of the inmate’s criminal history that could impact him in the future.  Id.; see also Department of Youth Services v. A Juvenile, 384 Mass. 784, 786-87 (1981).  Here, in contrast, there has been no determination on the merits of the allegations and claims in the UAO. 

I disagree, however, with MassDEP’s request to keep the UAO alive by concluding that it is a “final” order, as opposed to vacating it.  As stated in a prior Department decision, to do so would “suggest that there are some yet unresolved matters in the case. If that were really the case, then the appeal would not be moot and [Wilkinson] would be right that there is something left to adjudicate.   DEP, in response to a specific instance in which it believes the Wetlands Protection Act to have been violated, ordered [Wilkinson] to take defined actions in response. DEP has maintained that [Wilkinson] took those actions and the order has been complied with. That ends the case.”  Matter of LaMountain, supra.; accord Matter of Recycle Technology, LLC, Docket No. DEP-05-1366, Final Decision - Order for Dismissal, (February 6, 2006) (order vacated but notice of noncompliance “survived” after dismissal for mootness because even if petitioner attempted to appeal the notice of noncompliance, it could not properly be appealed).  This is consistent with Massachusetts case law.  See Blake v. Massachusetts Parole Board, 369 Mass. 701, 708 (1976) (“In accord with past practice when a case becomes moot on appeal . . . we vacate the declaration appealed from with a notation that the decision is not on the merits, and remand the case to the Superior Court with directions to dismiss the action.”); accord Reilly v. School Committee of Boston, 362 Mass. 689, 696 (Mass. 1972).
The determination to vacate the UAO in this case is not at odds with other cases cited by the Department where the order being appealed was made final instead of vacated.  In those cases, it appears
 that even though the specific basis for appeal no longer existed it was important that the underlying order remain in effect to govern the particular project or remedial measures that were ordered.
    Here, there is no need to continue the UAO and make it final, and thus it should be vacated.  See Matter of LaMountain, supra.
For all of the above reasons, the Commissioner should enter a Final Decision dismissing this appeal as moot and vacating the UAO.   
NOTICE-RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  
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� Wilkinson’s vehement denial of the allegations and claims is duly noted for the record.  Wilkinson may raise all of the same defenses in the future if similar allegations and claims are brought in an enforcement action seeking a penalty.


� The cursory analysis in those decisions makes it difficult to analyze the cases with unequivocal precision.


� See Matter of DB Enterprises, Docket No. 2000-086, Final Decision (April 3, 2001) (grounds for appeal of order requiring corrective activities were mooted when the factual basis for the petitioner’s appeal no longer existed, but the requirement for corrective actions remained valid and unfulfilled)  (citing Matter of Sunrock Development Corporation, Docket No. 2001-011, Final Decision-Order of Dismissal (March 1, 2001) (the basis for the appeal was mooted but the underlying superseding order of conditions remained valid and in effect); Matter of J.B.'s Auto, Inc., Docket No. 2000-186, Final Decision-Order of Dismissal (February 2, 2001) (the basis for the appeal was mooted but the requirement for an Annual Compliance Assurance Fee remained final)); but see Matter of Borden Light Marina, Inc., Docket No. 2000-133 and 134, Final Decision (May 16, 2001) (“enforcement order appealed from is made final, notwithstanding petitioner's compliance with it”); Matter of Pennwalt Corporation and Pharmasol Corporation, Docket No. 88-208, Order of Dismissal (October 18, 1995); (“The enforcement order appealed from is made final, notwithstanding petitioners' compliance with it.”).
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