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RECOMMENDED FINAL DECISION
INTRODUCTION
A ten resident group (“Petitioners”) filed this appeal, concerning the real property located at 29 Mattarest Lane, Dartmouth, on the coast of Buzzards Bay (“the Property”).  The Property is owned by John and Margaret Reichenbach (“Reichenbachs” or “Applicants”).  The Petitioners challenge a Superseding Amended Order of Conditions (“SAOC”) that the Department of Environmental Protection’s Southeast Regional Office (“MassDEP” or “Department”) issued concerning a project to be constructed at the Property.  The SAOC was issued pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“Act”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The Petitioners claim that MassDEP should have required the filing of a new Notice of Intent, instead of issuing the SAOC, and that the project does not comply with the requirements for work in Land Subject to Coastal Storm Flowage (“LSCSF”) and the buffer zone to Coastal Bank.  
I conducted an adjudicatory hearing on the Petitioners’ claims.  At the hearing, I declined to rule on the motion for a directed decision that MassDEP lodged at the beginning of the hearing, primarily because all witnesses and attorneys were present, leaving little to be gained in terms of judicial economy.  MassDEP renewed the motion for directed verdict in its closing brief.  After hearing and reviewing all the evidence, I recommend that the Department’s Commissioner issue a Final Decision (1) granting the Department’s motion for directed decision, (2) dismissing the Petitioners’ appeal, and (3) affirming the SAOC.
  In sum, the Petitioners failed to meet their burden of going forward by presenting factually based evidence in their direct case demonstrating that (1) the amendments were so significant that MassDEP should have required the Petitioners to file a new Notice of Intent and (2) the amendments approved in the SAOC do not comply with the requirements for work in LSCSF and the buffer zone to Coastal Bank.  Alternatively, all the evidence considered in its totality demonstrates overwhelmingly by a preponderance of the evidence that the SAOC was appropriately issued and the amendments comply with the applicable regulatory requirements.     
BACKGROUND

On April 29, 2010, the Dartmouth Conservation Commission (“Commission”) issued an Order of Conditions (“OOC”) to the Reichenbachs approving their proposed project, which included: the demolition and reconstruction of a single family residence and the addition of related appurtenances such as landscaping, a retaining wall, and a swimming pool.  Some of the project would occur within the buffer zone to Coastal Bank and LSCSF on the Property.  The OOC was not appealed.  Keller PFT, pp. 3-4; Hardman PFT, p. 3.  
On October 26, 2010, the Reichenbachs filed a request for an Amended Order of Conditions.  In general, the amendments included adding aesthetic curvature to the retaining wall, changing the angle of a stairway, widening the stairway by one and one-half feet, using a different erosion control device, reducing the width of a stone trench, and installing a catch basin in the driveway (outside of jurisdiction) that discharged storm water approximately twenty-four feet landward of the coastal bank at a rip rap outlet.  See infra. at pp. 12-14.  With the exception of the rip rap outlet, the amendments resulted in no material difference in the footprint of the project, particularly the distance to the coastal bank.  Id.  The Commission subsequently issued an Amended Order of Conditions approving the requested amendments.  An abutter, Samuel R. Haydock, appealed the amended order, requesting a Superseding Amended Order of Conditions (SAOC) from MassDEP.   After reviewing the appeal, MassDEP issued the SAOC approving the Commission’s amended order.  Keller PFT, pp. 4-5.  The SAOC relied upon the unappealed wetlands delineations in the OOC and the Determination of Applicability dated September 3, 2009.  Keller PFT, pp. 5, 7, 11-12.  
The SAOC approved a limit of work that will be no closer than approximately 24 feet from the top of the Coastal Bank; that is where the erosion control barriers will be located.  Keller PFT, p. 12.  The proposed retaining wall is the permanent project component that will be closest to the Coastal Bank.  The eastern portion of the wall runs parallel to the Coastal Bank, then runs perpendicular to the west on the northern and southern property boundaries.  At its closest point, the eastern wall, will be approximately 28 feet from the top of the Coastal Bank.  But most of the eastern wall lies approximately 31 feet from the top of the bank.  Keller PFT, p. 14.  The northern, eastern, and southern walls enclose the reconstructed residence, the swimming pool, porch and terrace and new landscaping.
  The reconstructed residence will be at approximately the same elevation as the existing residence.  Keller PFT, p. 16.

The Coastal Bank “is well vegetated, shows no signs of any significant erosion or deterioration from storm events, and, thus provides an existing well-established barrier for storm damage prevention and flood control.”
  Keller PFT, pp. 13, 29; Smith PFT, p. 3, Ex. 3; Jones PFT, p. 3, Ex. B.   Landward of the Coastal Bank is a gently sloping grassed surface with occasional exposed boulders.  Smith PFT, p. 4.  Dense vegetation surrounds the entire proposed construction area.  Smith PFT, p. 10, Ex. 3.  The Coastal Beach consists primarily of boulders and cobbles.  Smith PFT, p. 3, Ex. 3.  Portions of the retaining walls would lie within an AE Zone
 (wave height less than 3 feet); the eastern wall will be approximately two feet away from a portion of the V Zone.  Keller PFT, p. 14; Smith PFT, p. 10; Jones PFT, p. 3.  Most of the house footprint is located outside of LSCF, with the LSCF surrounding it to the north, south, and east.  Smith PFT, p. 10, Ex. 2.  The estimated wave height at the eastern wall during the one percent annual event will be less than one foot.  Jones PFT, p. 6.
I held an adjudicatory hearing, prior to which the issues for adjudication were framed as follows: 

1. Whether the Petitioners have standing with respect to the amendments approved in the SAOC.

2. Whether the Department properly exercised its discretion in issuing the SAOC instead of requiring the filing of a new notice of intent.  See Wetlands and Waterways Policy 85-4, Amending an Order of Conditions.   

a. If it did not properly exercise its discretion, what is the appropriate remedy?

3. If the Department properly exercised its discretion in issuing the SAOC instead of requiring the filing of a new notice of intent, are the amendments approved in the SAOC sufficiently conditioned with respect to Land Subject to Coastal Storm Flowage and Buffer Zone to Coastal Bank?

a. If not, what is the appropriate remedy?

Ruling and Order Regarding Motion for Reconsideration and Clarification of the Pre-Screening/Hearing Conference Report and Order, pp. 1-2.  

The Petitioners presented testimony from the following witnesses:
1. Kenneth R. Teebagy.  Mr. Teebagy is a Registered Professional Engineer with a B.S. degree in civil engineering and an M.S. degree in engineering management.  He has approximately 30 years of experience in civil engineering and site design.

2. Stanley M. Humphries.  Mr. Humphries is a coastal geologist with over 30 years of relevant experience.  He holds B.S. and M.S. degrees in Geology.

3. John W. Queen.  Mr. Queen is a Registered Professional Engineer with a B.S. degree in civil engineering.  He has approximately 37 years of experience in structural engineering.


The Applicants presented evidence from the following three witnesses:
1. Bryan N. Jones.  Mr. Jones is a Registered Professional Engineer, working in coastal engineering.  He holds a B.S. degree in mechanical engineering and an M.S. degree in coastal engineering.  He has approximately 20 years of professional engineering experience.

2. Thomas W. Hardman.  Mr. Hardman is a Registered Professional Land Surveyor and Soil Evaluator and System Inspector.  He has over 30 years of experience related to site design and permitting.  He has an educational background in civil engineering with an A.S. degree in land surveying technology.
3. Lester B. Smith, Jr.  Mr. Smith is an environmental consultant with over 40 years of experience.  He holds a B.S. degree in geology and an M.S. degree in geological oceanography.

MassDEP called the following witness:

1. Richard W. Keller.  Mr. Keller has been employed with MassDEP since 2007 as an environmental engineer in the wetlands and waterways program, after previously working with MassDEP for about four years in the 1970s.  He holds a B.S. degree in civil engineering and is a Registered Professional Engineer.  He has almost 40 years of relevant professional experience. 

STATUTORY AND REGULATORY FRAMEWORK

The purpose of the Act and the Wetlands Regulations is to protect wetlands and to regulate activities affecting wetlands areas in a manner that promotes the following:

(1) protection of public and private water supply;

(2) protection of ground water supply;

(3) flood control;

(4) storm damage prevention;

(5) prevention of pollution;

(6) protection of land containing shellfish;

(7) protection of fisheries; and

(8) protection of wildlife habitat.
G.L. c. 131, § 40; 310 CMR 10.01(2).

As discussed in Matter of Cohen, Docket No. 99-206, Recommended Final Decision (February 15, 2001), adopted by Final Decision (May 3, 2001), the “Wetlands Protection Regulations prescribe one set of performance standards for work on a coastal bank that is “determined to be significant to storm damage prevention or flood control because it supplies sediment to coastal beaches, coastal dunes or barrier beaches,” see 310 CMR 10.30(3)-(5), and another for work on a coastal bank that is “determined to be significant to storm damage prevention or flood control because it is a vertical buffer to storm waters.”  See 310 CMR 10.30(6)-(8).  Here, there is no argument that the coastal bank is significant to storm damage prevention or flood control because it supplies sediment.  I therefore focus only on the bank’s significance because it is a vertical buffer to storm waters.  As a consequence, the relevant performance standard for projects on a coastal bank or within 100 feet of the top of a coastal bank is that there are no adverse effects on the stability of the coastal bank.  310 CMR 10.30(6); Matter of Cohen, supra.
  The Wetlands Regulations at 310 CMR 10.04 define LSCSF as “land subject to any inundation caused by coastal storms up to and including that caused by the 100-year storm, surge of record or storm of record, whichever is greater.”  Under the Wetlands Regulations, LSCSF is "likely to be significant to flood control and storm damage prevention."  Matter of Edward Longo, Docket No. 91-001, Final Decision (February 7, 1996).  This wetlands resource area, "by its very nature, serves to dissipate the force of coastal storms, [and thus,] serves the [Act’s] interests of flood control and storm damage prevention . . . ."  Longo, supra.  The Department may only authorize activities in land subject to coastal storm flowage if the Department determines that the proposed activities will not interfere with the Act’s interests of flood control and storm damage prevention.  Longo, supra.  When a project is located in a coastal area open to ocean, such as the site at issue, Department decisions have consistently found that there is no need for compensatory storage or mitigation since any displaced flood water would be de minimis and spread over the ocean.  Matter of Meadows at Marina Bay, LLC, Docket No. 98-006, Final Decision (February 18, 1999).  
THE BURDEN OF PROOF IN AN APPEAL CHALLENGING AN SAOC
As the party challenging the Department’s issuance of a permit, the Petitioners had the burden of going forward by producing credible evidence from a competent source in support of their position.  310 CMR 10.03(2); see Matter of Town of Freetown, Docket No. 91-103, Recommended Final Decision (February 14, 2001), adopted by Final Decision (February 26, 2001) ("the Department has consistently placed the burden of going forward in permit appeals on the parties opposing the Department's position.").  Specifically, the Petitioners were required to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c.  So long as the initial burden of production or going forward is met, the ultimate resolution of factual disputes depends on where the preponderance of the evidence lies.  Matter of Town of Hamilton, Docket Nos. 2003-065 and 068, Recommended Final Decision (January 19, 2006), adopted by Final Decision (March 27, 2006); compare 310 CMR 10.05(7)(j)3.b (“The Petitioner has the burden of going forward pursuant to 310 CMR 10.03(2), and proving its direct case by a preponderance of the evidence.”); 301 CMR 10.03(1)(a) (“Any person who files a Notice of Intent to perform work . . . has the burden of demonstrating to the issuing authority . . . .”); Matter of Princeton Development, Inc., Docket No. 2006-157, Final Decision (February 5, 2009) (“applicant always bears the ultimate burden of proof in a wetlands permit matter that its proposed project, as conditioned, will comply with the requirements and requirements of the Wetlands Regulations”); Matter of Hoosac Wind Project, EnXco, Inc., Docket No. 2004-174, Final Decision, n. 2 (June 20, 2007) (the “burden of proof rests squarely upon the applicant in a wetlands case, 310 CMR 10.03(1).”). 

“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties sought to introduce in the Hearing were governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.   Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”
DISCUSSION
I.
The Petitioners Have Standing

During the process of filing testimony, the Reichenbachs and MassDEP withdrew their challenge to the Petitioners’ standing.  Given this and the Petitioners’ pre-filed testimony showing that they are indeed a valid ten resident group under the Wetlands Regulations, 310 CMR 10.05(7)(j)(2), I find that the Petitioners have standing.  
II.
The Department Properly Exercised its Discretion in Issuing the SAOC Instead of Requiring the Filing of a New Notice of Intent Under Wetlands and Waterways Policy 85-4, Amending an Order of Conditions
At the outset of this appeal, the Petitioners challenged the wetlands delineation in the SAOC, arguing that the Coastal Bank delineation was incorrect.  I ruled that the Petitioners could not raise such a challenge because the delineation was established in the unappealed wetlands delineations in the OOC and the Determination of Applicability dated September 3, 2009.  Keller PFT, pp. 5, 7.  Indeed, orders issued by Conservation Commissions are generally valid for three years from their issuance.  310 CMR 10.05(6)(d).  “It is well established that the failure to appeal a valid order extinguishes claims that could have been but were not raised.”  Matter of JPF Family Limited Partnership, Docket No. WET 2009-053, Recommended Final Decision (March 9, 2010), adopted by Final Decision (March 12, 2010) (citing cases).  A collateral attack on an unappealed order is therefore barred as a matter of law by a long line of Department decisions, absent fraud or mutual mistake.  See Matter of Tompkins-Desjardins Trust, Docket No. WET-2010-035, Recommended Final Decision (April 1, 2011) (citing cases), adopted by Final Decision (April 7, 2011).  There has been no argument in this appeal that there was fraud or mutual mistake, and the Commission has denied the existence of either.  It is not sufficient to claim the binding determination or order is inaccurate.
  Matter of Delaney, Docket No. 2002-223, Recommended Final Decision (October 23, 2003).  This doctrine of preclusion provides predictability and stability to persons affected by prior orders or determinations.  See Matter of Kenwood Development, Docket No. 97-022, Ruling and Order (January 23, 1998), adopted by Final Decision (June 15, 1998).
  That the Petitioners seek to attack the delineation in the prior unappealed orders through this amended order appeal, instead of a separate action, does not provide a persuasive basis to overcome the policy interests of finality and predictability, and the creation of incentives to file a timely appeal in the first instance.
  As a consequence, the wetlands delineations in the unappealed Determination of Applicability and OOC are binding in the SAOC and this appeal.     
On the other hand, acknowledging that changed circumstances involving project plans may require revisions to an Order of Conditions, the Department adopted Wetlands and Waterways Policy 85-4, Amending an Order of Conditions, (revised March 1, 1995) (“Amended Order Policy”).  The policy “recognizes that it would not be reasonable to require a complete refiling of the Notice of Intent when the changes sought in the Final Order of Conditions are relatively minor and will have unchanged or less impact on the interests protected by the Act.”  Id.  In deciding whether the proposed changes are “relatively minor in nature and can be considered as an amendment to the original Final Order of Conditions . . . the issuing authority should consider such factors as whether the purpose of the project has changed, whether the scope of the project has increased, whether the project meets relevant requirements, and whether the potential for adverse impacts to the protected statutory interests will be increased.”  Id.  “Relatively minor changes which result in the same or decreased impact on the interests protected by the Act are appropriate for amendments.”  Id.  
MassDEP considered and followed the Amended Order Policy when it reviewed the SAOC request.  Keller PFT, pp. 6-7.   MassDEP decided not to require the filing of a new Notice of Intent because it determined that the proposed changes would result in the same or decreased impact on the wetland resource areas.  Mr. Keller testified that the limit of work or construction impact “remained unchanged and that the changes proposed were not extensive and did not add significant adverse impact over those approved by the original Order of Conditions.”  Keller PFT, p. 7.  He also testified that the “project purpose had not changed, the scope of the project was similar, the project continued to comply with the relevant requirements and the potential for adverse effects associated with the plan changes was de minimis.”  Keller PFT, pp. 7-9.
Mr. Keller’s testimony is consistent with the approved amendments and the Amended Order Policy.  I therefore find that MassDEP properly exercised its discretion in issuing the SAOC instead of requiring the filing of a new notice of intent.  The amendments arose after the Reichenbachs hired a landscape designer, resulting in relatively minor changes, mostly of an aesthetic nature.  Hardman, PFT, p. 3; Smith PFT, pp. 5-8.  The most significant changes that fall either partially or entirely within jurisdictional areas include the following:

1. The landscape designer’s aesthetic recommendations to add some curvature to the previously linear wall resulted in minor changes to the shape and height of the retaining wall in two locations, although there were no significant changes to the location of the footprint of the wall.  In particular, very minor portions, approximately ten linear feet, were moved closer to the jurisdictional areas by about one foot, while other areas were moved away from the jurisdictional areas by approximately one foot, resulting in almost no net difference.  Hardman PFT, pp. 4-5, Exs. B, C; Keller PFT, p. 4.  In fact, I am persuaded by Mr. Keller’s testimony that the slight curvature extending the wall to the east will improve the project by dissipating any potential impacts regarding deflection of the waves.  Keller PFT, p. 15, 27.  The increased deflection and dissipation would reduce any potential impact concerns from the previously perpendicular impacts.  Id.  Similarly, the southeast and northeast corners were also redesigned with one and one-half foot aesthetic “bump outs,” which will have no significant impacts on the resource areas.  Smith PFT, p. 5.
2. A six-foot-wide stairway through the northeastern portion of the wall down to the ground west of the Coastal Bank was realigned from facing to the northeast to the east and widened from four and one-half feet to six feet, moving the realigned stairs approximately three feet closer to the Coastal Bank at their northeast corner.  Hardman PFT, p. 6, Exs. B, C, D; Keller PFT, p. 4; Smith PFT, pp. 6-8.  Like the remainder of the wall, the stairs are approximately thirty one feet from the Coastal Bank.
3. The use of FilterMitt instead of hay bales and siltation fencing for erosion control, based upon the Reichenbach contractor’s preference for the former product.  Hardman PFT, p. 6; Keller PFT, p. 4; Smith PFT, pp. 6-8. 
4. The width of the stone trench along the southern side of the lot has been reduced from 2.5 to 2 feet.         
In addition, a stormwater drain was added in response to drainage concerns asserted by Mr. Haydock, the abutter to the north, who believed that stormwater from the driveway might run onto this property.  Hardman PFT, p. 4.  That amendment included the following:

1. A catch basin in the driveway that is outside of wetlands jurisdiction, a drywell adjacent to the proposed driveway which is about 90% outside of LSCSF, and a length of eight inch PVC overflow drain pipe buried along the north side of the house that terminates with a rip rap outlet in the Buffer Zone to Coastal Bank.  Hardman PFT, p. 6.  The rip rap is approximately twenty-four feet landward from the top of the Coastal Bank.  Keller PFT, p. 12.  During smaller storms runoff to the drywell will infiltrate directly into the ground, and not reach the drain pipe.  Hardman PFT, p. 6; Smith PFT, pp. 6-8.         
I find that because the changes were relatively minor in nature, the project purpose and scope remained unchanged, and the potential for adverse impacts to the protected statutory interests will not be increased, MassDEP properly considered the changes as amendments, instead of requiring the filing of a new Notice of Intent.
  The Petitioners’ arguments to the contrary are conclusory in nature, lacking sufficient evidentiary bases related specifically to how the amendments are of a nature that should not have been considered under the Amended Order Policy.
  See Petitioners’ Pre-Hearing Memorandum of Law, pp. 14-15; Petitioners’ Rebuttal Memorandum of Law, pp. 9-10; Teebagy Rebuttal PFT, pp. 2-4.  The Petitioners’ most salient argument relates to the new rip rap outlet for the catch basin twenty-four feet from the Coastal Bank.  Petitioners’ Post-Hearing Memorandum of Law, pp. 11-12.  The Petitioners’ expert testified that it would lead only to the “possibility” of erosion.  Teebagy Rebuttal PFT, pp. 2-3.  This tenuous testimony is not persuasive, particularly in light of the significant distance from the bank, the dense surrounding vegetation, including that on the bank, and MassDEP’s and the Reichenbachs’ testimony that there will be no adverse impact.  Keller PFT, pp. 12-13, 15, 20; Hardman PFT, p. 8.  Indeed, as discussed in greater detail below, the testimony is not only unpersuasive, the Petitioners failed to meet their burden of going forward, warranting the allowance of MassDEP’s motion for direct verdict.  Alternatively, an overwhelming preponderance of the evidence demonstrates that MassDEP appropriately issued the SAOC instead of requiring the filing of a new Notice of Intent. 
III.
The Amendments Approved in the SAOC are Sufficiently Conditioned with Respect to Land Subject to Coastal Storm Flowage and Buffer Zone to Coastal Bank
Consistent with prior precedent and MassDEP policy, my review in this appeal is limited to potential impacts from the amendments themselves, and not the portions of the project that had been approved in the OOC.  The Amended Order Policy specifically provides that on appeal of an amended order the “issues under appeal will be limited to those issues subject to the amendment(s) or the change(s) made in the Final Order of Conditions.”
  Amended Order Policy.  As stated in a prior Department decision, “the Policy is very clear that an appeal of an amended order may only raise issues arising out of the amendment.  Any issues relating to the original order, prior to the amendment, therefore, cannot be raised here.”  Matter of Town of Dartmouth, Docket No. 2000-017, Final Decision (June 23, 2000).  “Restricting an appeal to issues that arise out of the amendment(s) or changes to the permit is reasonable where applicants as well as third parties had an opportunity to challenge the terms of the underlying permit with which they disagreed at the time it was issued.”
  Matter of Town of Holbrook, Docket No. 97-045, Ruling and Order on Issue to be Adjudicated (February 19, 1998).  The policy expresses the agency's administratively sound objective to "avoid unnecessary and unproductive duplication of regulatory effort" where proposed amendments are "relatively minor and will have unchanged or less impact on the interests protected by the Act."  Matter of JPF Family Limited Partnership, supra.  The converse would “not serve the interests of finality or administrative efficiency."  Id.  
Although the Department may have discretion under Whittier to review the entire project when changes are proposed, those circumstances are not present here where the amendments are minor, the wetlands impacts are approximately the same or less, and the order being reviewed is based upon a wetland delineation from a prior unappealed order or determination of applicability.  See generally Matter of JPF Family Limited Partnership, Docket No. WET 2009-053, Recommended Final Decision (March 9, 2010), adopted by Final Decision (March 12, 2010) ("The Department should be able to review to fulfill its duties to protect wetland resources by reviewing the full scope of a project that is subject of an Amended Order of Conditions. This does not mean that the Department must review the full project in every instance; it merely means it has the authority to do so.") (quoting Matter of Whittier Realty Trust, Docket No. 88-344, Ruling on Summary Decision Motions, (March 12, 1992).  Moreover, since the Whittier decision, the version of the Amended Order Policy considered in Whittier was revised to specifically provide that: "[T]he issues under appeal shall be limited to those issues subject to the amendment(s) or change(s) made in the Final Order of Conditions." Amending an Order of Conditions (DWW Policy 85-4), revised March 1, 1995.  
The Petitioners were required to carry their burden of going forward by presenting sufficient evidence in their direct testimony that the amendments themselves would adversely affect the stability of the coastal bank.  See Matter of Cohen, Docket No. 99-206, Recommended Final Decision (February 15, 2001), adopted by Final Decision (May 3, 2001) (directed decision entered when there was no evidence that the work in the buffer zone would affect the stability of the coastal bank); 310 CMR 10.30(6).  The Petitioners failed to do that.  Mr. Teebagy, an expert witness for the Petitioners, testified only generally that the proposed new drainage outfall and rip rap, which is located approximately twenty-four feet from the bank, “could adversely impact the Coastal Bank by causing erosion of the Bank.”  Teebagy PFT, p. 5.  Likewise, Mr. Humphries testified that the wall generally, without any limitation to the amendments, “may” have an adverse effect on the stability of the Coastal Bank, which lies approximately thirty feet away, from scour and erosion from the wall during a 100-year storm.  Humphries PFT, p. 3 (¶3), p. 7 (¶50).  He provided no testimony regarding how the amendments specifically will cause adverse impacts.  Mr. Queen’s testimony is generally redundant of Mr. Humphries’ testimony, but Mr. Queen does not even testify that the wall could adversely impact the bank.  For these reasons, MassDEP’s motion for a directed decision should be allowed.
  See Matter of Cohen, supra.; Matter of Cheney, Docket No. 98-096, Final Decision (October 26, 1999) (directed decision entered when expert testimony on the coastal bank performance standard consists of factually-unsupported opinion and speculation and thus did not sustain burden of going forward to show as violation of the requirements under 310 CMR 10.30(4) or (6)); see also Matter of JPF Family Limited Partnership, Docket No. WET 2009-053, Recommended Final Decision (March 9, 2010), adopted by Final Decision (March 12, 2010) (entering directed decision and discussing applicable standard).  The Petitioners’ testimony also fails to show how the amendments will interfere with the Act’s interests of flood control and storm damage prevention for LSCSF.  Longo, supra.  This is particularly true when, as here, the project is located in a coastal area open to ocean; Department decisions have consistently found that there is no need for compensatory storage or mitigation since any displaced flood water would be de minimis and spread over the ocean.  Matter of Meadows at Marina Bay, LLC, Docket No. 98-006, Final Decision (February 18, 1999).

 In the alternative, even if I were to deny the motion for directed decision and consider all the testimony, significantly more than a preponderance of the evidence demonstrates that the amendments comply with the applicable regulatory requirements.  The Petitioners’ testimony on cross examination and on rebuttal added no persuasive evidence in their favor, and instead largely repeated the direct testimony, without limitation to the amendments.  See e.g. Teebagy Rebuttal PFT, p. 2 (the new drain “creates a possibility of erosion” of the bank), p. 5; Humphries Rebuttal PFT; Queen Rebuttal PFT; Transcript, pp. 13-14, 16-17, 25-27, 40-42, 122-23.  The small portions of the wall that are curved or “bumped out” one to three feet closer to the bank will have an immaterial effect because they are minor or insignificant in nature, some are curved and thus will help to dissipate the wave impacts, and they are offset by other portions of the wall that were moved farther away from the bank.  Indeed, the Reichenbachs and MassDEP provided overwhelming evidence that undermined the Petitioners’ case.         
CONCLUSION
After hearing and reviewing all the evidence I recommend that the Department’s Commissioner issue a Final Decision (1) granting the Department’s motion for directed decision, (2) dismissing the Petitioners’ appeal, and (3) affirming the SAOC.  In sum, the Petitioners failed to meet their burden of going forward by presenting factually based evidence in their direct case that (1) the amendments were so significant that MassDEP should have required the Petitioners to file a new Notice of Intent and (2) the amendments approved in the SAOC do not comply with the requirements for work in LSCSF and the buffer zone to Coastal Bank.  Alternatively, all the evidence considered in its totality reveals an overwhelming preponderance of the evidence showing that the SAOC was appropriately issued and the amendments comply with the regulatory requirements.   
NOTICE-RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  
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� I would have previously allowed the motion for directed decision had a party filed it prior to the hearing, or even shortly after the Petitioners filed their pre-filed direct testimony.  


� See Site Plan, Cullinan Engineering, 29 Mattarest Lane, last revised December 9, 2010, with highlighted amendments.





� I am not persuaded by Mr. Humphries’ testimony (Humphries Rebuttal PFT, p. 2) that he observed exposed bank sediments and an absence of vegetation; that testimony is undermined by the Applicants’ and MassDEP’s testimony and corroborating photographs, in addition to Mr. Humphries’ testimony on cross examination when he stated he did not observe signs of erosion and deterioration on the bank.  Transcript, p. 19.  


 


� Zone AE is the flood insurance rate zone that corresponds to the floodplain where the waves from the 1 percent annual chance event are expected be less than 3 feet high (also known as the "100-year floodplain”).  Zone V, the Velocity Zone, is the flood insurance rate zone that corresponds to the 100-year coastal floodplains that have additional hazards associated with storm waves.  Smith PFT, Ex. 5.


� See also Matter of Pantooset Farms, Inc., Docket No. 99-070, Final Decision (August 3, 2000); Matter of T & M Realty Corp., Docket No. 96-088, Final Decision (March 27, 1997).  I am also not persuaded by the Petitioners’ argument that the delineations did not sufficiently show the V Zone and that it was not sufficiently considered by MassDEP.  Moreover, and perhaps more importantly, no part of the project will occur in the V Zone with the exception of approximately one foot of the rip rap apron for the drainage outfall amendment.  See Keller PFT, pp. 10, par. 12, 25, 30; Transcript, p. 105-115.  The V Zone appeared on the plans at the boundary of the AE Zone, although it was not explicitly labeled as such.


  


� For the foregoing reasons, MassDEP properly relied upon the wetland delineations in the Determination of Applicability and the OOC, despite the Petitioners’ objections at the outset of this appeal.  Keller PFT, p. 12.     





� I previously denied the Petitioners’ attempt to challenge the delineation of the Coastal Bank.  See Pre-Screening/Hearing Conference Report and Order (May 17, 2011), p. 2; Ruling and Order Regarding Motion for Reconsideration and Clarification of the Pre-Screening/Hearing Report and Order (May 27, 2011).  The Petitioners also unsuccessfully raised the delineation issue with the Commission, arguing that the coastal bank delineation in the DOA and OOC was based upon a mutual mistake.  The Commission rejected the argument.  Applicants’ Opposition to Petitioners’ Motion for Reconsideration (May 26, 2011), p. 4.   


� I do not address the Petitioner’ challenge to the septic system because the system is entirely outside of jurisdictional areas.  Issues related to whether the system is compliant with Title 5 are outside the scope of this appeal.  See Hardman PFT, pp. 7-8; Teebagy PFT, pp. 3-4.





� I address in detail below the Petitioners’ evidentiary basis related to the impact of the amendments.


� Although a policy does not have the equivalent force of law as a statute or regulation, once promulgated an agency is "legally bound to adhere to [it].”  Macioci v. Commissioner of Revenue, 386 Mass.752; � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=713d211204e96ec54218d649436b687b&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2010%20MA%20ENV%20LEXIS%20155%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=6&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b438%20N.E.2d%20786%2cat%20793%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAl&_md5=29af65da6f84c931638545e1156d7131" �438 NE2d, 786, 793(1982);� Matter of Longo, Docket No. 91-001, Ruling on Motion for Summary Judgment (November 15, 2004) (Department required to adhere to Plan Change Policy).  





� There is no claim in this appeal that the Petitioners did not have a prior opportunity to challenge the OOC or Determination of Applicability.  





� MassDEP moved for a directed decision at the hearing.  It was not ruled upon, however, because all witnesses were present and the hearing had commenced by the time the motion was lodged.  Transcript, p. 91, 98.  MassDEP renewed that motion in its closing brief (p. 2).  “Dismissal [of an appeal] for failure to sustain a case, also known as a directed decision, is appropriate when a party’s direct case -- generally, the testimony and exhibits comprising its prefiled direct testimony -- presents no evidence from a credible source in support of its position on the identified issues, and thus fails to sustain its burden of going forward.”  Matter of Town of Southbridge Department of Public Works, OADR Docket No. WET-2009-022, Recommended Final Decision (September 18, 2009), adopted by Final Decision (October 14, 2009); Matter of Farber, Docket No. 2001-106, Recommended Final Decision (May 31, 2002), adopted by Final Decision (August 23, 2002); compare Mass. R. Civ. P. 41(b)(2) (“[a]fter the plaintiff, in an action tried by the court without a jury, has completed the presentation of his evidence, the defendant, without waiving his right to offer evidence in the event the motion is not granted, may move for a dismissal on the ground that upon the facts and the law the plaintiff has shown no right to relief. . . .”).  
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