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RECOMMENDED FINAL DECISION
INTRODUCTION


In this appeal, John & Nick’s Texaco, a gasoline station operator (“the Petitioner”),  challenges a $750.00 Reporting Penalty Assessment Notice (“RPAN”) that the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner on June 1, 2009 for its purported multiple violations of the Department’s Annual In-Use Compliance Certification regulations at 310 CMR 7.24(6)(c)3 governing the dispensing of gasoline and other motor vehicle fuels by gasoline station operators.  The regulations are designed to reduce air pollution by requiring gasoline station operators to maintain a vapor collection and control system known as a “Stage II System” that is “specifically designed to control vapors during the dispensing of motor vehicle fuel to a motor vehicle and which was issued an Executive Order by the California Air Resources Board approving the system for use.”  See 310 CMR 7.00 (definitions).   To ensure compliance with these requirements, the regulations require gasoline station operators to file annually with the Department a Stage II Vapor Recovery Program In-Use Compliance Certification.  Here, the Department’s RPAN asserts that the Petitioner violated these requirements by purportedly failing to file with the Department timely Stage II Vapor Recovery Program In-Use Compliance Certifications on two occasions.  See RPAN at p. 1.  

The Petitioner requested a Simplified Hearing (“Hearing”) in this matter, as provided for in 310 CMR 1.01(8).
  See Appeal Transmittal Sheet (Hearing Exhibit A).  The Hearing took place on October 5, 2009.  The Petitioner, however, failed to appear at the Hearing notwithstanding that it had received notice of the Hearing nearly two months earlier in August 2009.  See August 18, 2009 Revised [Scheduling] Order.  At no time prior to the Hearing did the 
Petitioner request a postponement of the Hearing.

The Department’s representatives appeared at the Hearing: (1) Jeffrey Gifford (“Mr. Gifford”), an Environmental Analyst in the Department’s Bureau of Waste Prevention (“BWP”), which issued the RPAN to the Petitioner; and (2) Deidre Desmond, a Senior Counsel in the Department’s Office of General Counsel (“OGC”), who served as the Department’s legal counsel at the Hearing.  At the commencement of the Hearing, the Department made an oral motion that a Final Decision affirming the RPAN be issued against the Petitioner due to the latter’s failure to both appear at the Hearing and to assert the grounds for its appeal in its June 18, 2009 Appeal Notice.  Although the Petitioner’s actions were serious enough to warrant the issuance of a Final Decision affirming the RPAN, I nevertheless required the Department to proceed at the Hearing because the Department has the burden of proof in administrative appeals such as this case challenging its issuance of a civil administrative penalty.  See Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Civil Administrative Penalty Regulations at 310 CMR 5.00, et seq.
  
The Department presented its case at the Hearing through the testimony of its sole witness, Mr. Gifford, and supporting documentary evidence.  Based on Mr. Gifford’s testimony and the documentary evidence presented at the Hearing, I conclude (1) that the Petitioner violated the Department’s Annual In-Use Compliance Certification regulations at 310 CMR 7.24(6)(c)3 by failing to file with the Department timely Stage II Vapor Recovery Program In-Use Compliance Certifications on at least two occasions; (2) that the $750.00 penalty is not excessive; and (3) that the Petitioner is financially able to pay the penalty because it neither asserted in its Appeal Notice that it lacks a financial ability to pay the penalty nor appeared at the 
Hearing to contend and demonstrate that it is financially unable to pay the penalty.
DISCUSSION

I. ISSUE NO. 1:
Whether the Petitioner violated 310 CMR 7.24(6)(c)3 by failing to file with the Department timely completed Stage II Vapor Recovery Program In-Use Compliance Certifications?  

A.  Applicable Law Governing Issue No. 1

The provisions of 310 CMR 5.10 set forth the preconditions under which the Department may assess a Civil Administrative Penalty against a party.  The regulation provides that the Department may assess a penalty only for a failure to comply with statutory or regulatory requirements (“Requirements”) that meet the criteria set forth in 310 CMR 5.11, and was the subject of a previous Noncompliance Notice issued by the Department in accordance with 310 CMR 5.12.  These regulations provide in relevant part as follows:

310 CMR 5.10: A Penalty may be assessed only for a failure to comply that:

  (1) meets the criteria set forth in 310 CMR 5.11, and

  (2) was any of the following:

(a) the subject of a previous Noncompliance Notice, as set forth in 310 CMR 5.12;

(b) part of a pattern of noncompliance, as set forth in 310 CMR 5.13; [or]

(c) willful and not the result of error, as set forth in 310 CMR 5.14. . . .

310 CMR 5.11: A penalty may be assessed only for a failure to comply that . . . at the time it occurred constituted noncompliance with a Requirement: (a) which was then in effect; and (b) to which that person was then subject; and (c) to which 310 CMR 5.00 apply.  
310 CMR 5.12:  The Department may assess a Penalty on any person when the criteria set forth in 310 CMR 5.11 are met, and the following criteria are met:

(a) The Department has previously given that person a Noncompliance Notice. . . . 
(b) That person did not:

1. come into compliance, within the deadline specified in the Noncompliance Notice, with the Requirement(s) described in the Noncompliance Notice, or
2. submit, within the deadline specified in the Noncompliance Notice, a written proposal setting forth how and when that person proposed to come into compliance with the Requirement(s) described in the Noncompliance Notice.

Here, undisputedly, the “Requirements” at issue are the Department’s Annual In-Use Compliance Certification regulations at 310 CMR 7.24(6)(c)3 governing the dispensing of motor vehicle fuels such as gasoline by gasoline station operators.  The purpose of these regulations is to protect public health and the environment.  See 310 CMR 7.01.  Specifically, the regulations are intended “to prevent the occurrence of conditions of air pollution where such do not exist and to facilitate the abatement of conditions of air pollution where and when such occur.”  Id.  “They are [also] designed to attain, preserve, and conserve the highest possible quality of the ambient air compatible with needs of society.”  Id.  

To achieve their regulatory objective to combat and minimize air pollution, the regulations require gasoline station operators to maintain a proper Stage II vapor collection and control system to control vapors from motor vehicle fuel such as gasoline when the fuel is dispensed in a motor vehicle.  See 310 CMR 7.00 (definitions); 310 CMR 7.24(6)(b).  To ensure compliance with this directive, the regulations require gasoline station operators to file annually with the Department a fully completed and signed Annual In-use Compliance Certification attesting or confirming the following information: 

a.
the installed Stage II system is operated and maintained as required by 310 CMR 7.24(6)(b);
b.
the following in-use compliance tests, as applicable, were performed as 
required by 310 CMR 7.24(6):

i.
Vapor balance systems. Annual In-use Compliance Tests. Pressure Decay Test; Vapor-Tie Test; P/V Vent Test; Every-third-year in-use compliance test: Dynamic Pressure/Liquid Blockage Test.
ii.
Vacuum assist systems. Annual in-use compliance tests: Pressure Decay Test; Vapor-Tie Test; P/V Vent Test; and Air-to-Liquid Ratio Test; Every-third-year in-use compliance test: Dynamic Pressure/Liquid Blockage Test.
iii.
Alternative in-use compliance tests that both are specified in the 


terms and conditions of the installed system’s currently applicable 


Executive Order and are approved by the department in program 


guidance issued prior to performance of the alternative tests; and 

c.
The applicable in-use compliance tests were performed and passed not more than 30 days prior to the date postmarked on the envelope used to submit the Certification to the Department.

310 CMR 7.24(6)(3)

B. Findings of Fact and Rulings of Law on Issue No. 1

1.
Mr. Gifford testified at the Hearing that on August 30, 2007, the Department issued a Notice of Noncompliance to the Petitioner (the “August 2007 NON”) asserting that the Petitioner had failed to submit to the Department an Annual Stage II In-Use Compliance Certification in violation of 310 CMR 7.24(6).  See August 2007 NON (Hearing Exhibit D); Gifford Testimony.  The NON required the Petitioner to submit to the Department a fully completed and signed Stage II Form C Annual In-Use Compliance Certification within forty-five days of receiving the NON.  Id.

2.
Mr. Gifford testified that the Petitioner failed to comply with the August 2007 NON, and, as a result, on October 27, 2007, the Department issued a $500.00 RPAN to the Petitioner.  See Report Penalty Assessment Notice, October 26, 2007 (“October 2007 RPAN”) (Hearing Exhibit E).  Gifford Testimony.  The October 2007 RPAN required the Petitioner to: (1) pay the $500.00 penalty to the Department within 21 days of receiving the RPAN; and 
(2) submit to the Department a fully completed and signed Stage II Form C Annual In-Use Compliance Certification within forty-five days of receiving the RPAN.  Id., at p. 2.  The October 2007 RPAN was properly issued following a NON as required by the Civil Administrative Penalty Regulations at 310 CMR 5.10-5.12.

3.
Mr. Gifford testified that after receiving the October 2007 RPAN, the Petitioner paid the $500.00 penalty to the Department, but submitted a completed Stage II Form C Certification to the Department on April 7, 2008, more than five months after the Department issued the October 2007 RPAN.  See April 7, 2008 Stage II Form C (“April 2008 Stage II Form C”) (Hearing Exhibit G); Gifford Testimony.

4.
Mr. Gifford testified that the Petitioner was required to file another Stage II Form C Certification with the Department one year later: by April 7, 2009.  Gifford Testimony; See Department Fact Sheet: Complying With Stage II Certification Submittal Requirements (Hearing Exhibit B).  He testified that he reminded the Petitioner of that requirement by mailing to the Petitioner on December 11, 2008, a Stage II Form C Annual Compliance Certification Form for the Petitioner to complete and return to the Department by the April 7, 2009 deadline.  See Stage II Database, Certifications Sent on December 11, 2008, at p. 4 (Hearing Exhibit C); Gifford Testimony.  

5.
Mr. Gifford testified that the Petitioner failed to file a Stage II Form C Annual Compliance Certification with the Department by the April 7, 2009 deadline.  Gifford Testimony.  He testified that as a result of the Petitioner’s failure to submit the Certification, the Department on June 1, 2009 issued the $750.00 RPAN to the Petitioner that is the subject of this appeal.  Id.; See RPAN (Hearing Exhibit J).  The RPAN required the Petitioner to: (1) pay the $500.00 penalty to the Department within 21 days of receiving the RPAN; and (2) submit a fully completed Stage II Form C Annual In-Use Compliance Certification to the Department within 45 days of receiving the RPAN.  See RPAN, at p. 2.
6.
Mr. Gifford testified that in response to the RPAN, on June 22, 2009, the Petitioner submitted a completed Stage II Form C to the Department (“the June 2009 Stage II Form C”), and filed this appeal of the $750.00 penalty.  Gifford Testimony; June 2009 State II Form C (Hearing Exhibit H); Appeal Transmittal Sheet (Hearing Exhibit A).
7.
Based on Mr. Gifford’s testimony and the documentary evidence presented at the Hearing, I conclude that the Petitioner violated the Department’s Annual In-Use Compliance Certification regulations at 310 CMR 7.24(6)(c)3 by failing to file with the Department timely Stage II Vapor Recovery Program In-Use Compliance Certifications on at least two occasions.
II.  ISSUE NO. 2:
Whether the Department properly calculated the penalty in accordance with G.L. c. 21A, §16 and 310 CMR 5.00?  

A.  Applicable Law Governing Issue No. 2

The provisions of G.L. c. 21A, §16 and 310 CMR 5.00 require the Department to consider twelve factors when it assesses a penalty.
  In order to contest a penalty as excessive and qualify for a downward adjustment based upon an inability to pay, the alleged violator must establish that his or her financial condition warrants a downward adjustment on the penalty.  See In the Matter of John J. Duridas, Docket No. 2000-020, Final Decision, 8 DEPR 93, 98 (May 10, 2001); In the Matter of Hopedale Industrial Center, Inc., Docket Nos. 2003-064, 2003-148, Order to File Statement or Accept Preclusion, (May 9, 2006), 2006 MA ENV LEXIS 32, at 5-10.  Moreover, both G.L. c. 21A, § 16 and 310 CMR 5.35 require a party appealing a penalty to file with the Department’s Office of Appeals and Dispute Resolution (“OADR”) “a written statement [1] denying the occurrence of any of the acts or omissions alleged by the department in [the penalty] notice, or [2] asserting that the money amount of the proposed civil administrative penalty is excessive.”  The failure of a party to assert at least one of these two grounds in its appeal will be deemed a waiver by the party of any right to challenge the penalty and, as a result, 
the penalty will become final.  Id.         
B.  Findings of Facts and Rulings of Law on Issue No. 2

1.
Mr. Gifford testified that the $750.00 RPAN at issue in this appeal is $250.00
more than the October 2007 RPAN because the Petitioner violated 310 CMR 7.24(6)(c)3 on two occasions by failing to file with the Department timely annual Stage II Vapor Recovery Program In-Use Compliance Certifications.  Gifford Testimony; See BWP Stage II Higher Enforcement Strategy (Hearing Exhibit I).  Mr. Gifford testified that the Department considered the twelve factors set forth in 310 CMR 5.25 in issuing the penalty, and determined that the amount of the penalty was not excessive.  Gifford Testimony; See Bureau of Waste Prevention Policy #BWP-99-001- Policy Statement for the Use of Reporting Penalty Assessment Notice (RPAN) for Certain Reporting Violations (“BWP-99-001 Policy Statement”) (Hearing Exhibit F).
2.
In appealing the $750.00 penalty, the Petitioner failed to assert in its Appeal Notice the grounds for its appeal in violation of G.L. c. 21A, § 16 and 310 CMR 5.35.  See Appeal Transmittal Sheet (Hearing Exhibit A).  As noted above, both the statute and the regulation required the Petitioner to file a written statement with OADR: (1) denying liability for any violations, and/or (2) asserting that the amount of the penalty is excessive.  In accordance with G.L. c. 21A, § 16 and 310 CMR 5.35, the Petitioner’s failure to assert at least one of these two grounds in appealing the penalty should be deemed as a waiver by the Petitioner of any right to challenge the penalty and, as a result, the penalty should be made final.  Id.         
3.
I also recommend that the $750.00 penalty be made final because the Petitioner failed to attend the Hearing and the Department proved at the Hearing through documentary evidence and Mr. Gifford’s testimony that it properly assessed the penalty.  Additionally, I conclude that the Petitioner is financially able to pay the penalty because it neither asserted in its Appeal Notice that it lacks a financial ability to pay the penalty nor demonstrated it lacks a financial ability to pay the penalty.  See G.L. c. 21A, § 16; 310 CMR 5.35; Duridas, supra; Hopedale, supra.
CONCLUSION


For the reasons set forth above, I recommend that the Department’s Commissioner issue a Final Decision affirming the Department’s issuance of the $750.00 RPAN to the Petitioner.  The Department proved at the Hearing that the Petitioner violated the Department’s Annual In-Use Compliance Certification regulations at 310 CMR 7.24(6)(c)3 by failing to file with the Department a timely Stage II Vapor Recovery Program In-Use Compliance Certifications on at least two occasions.  Additionally, the Department proved at the Hearing that the $750.00 penalty is not excessive, and the Petitioner failed to prove that it is financially unable to pay the penalty.  Indeed, the Petitioner neither asserted in its Appeal Notice that it lacks the financial ability to pay the penalty nor appeared at the Hearing to assert and prove such a claim.  
NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been
transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the [image: image1.jpg]‘This final document copy s being provided to you electronically by the
Department of Environmental rotetion. A signed copy of this document
s on file a the DEP offcelised on the letterhead.




Commissioner, in her sole discretion, directs otherwise.

Date: __________




__________________________








Salvatore M. Giorlandino
Chief Presiding Officer

SERVICE LIST
	Nicholas Konstandakis

John & Nick’s Texaco

975 Massachusetts Avenue

Cambridge, MA 02139
	PETITIONER

John & Nick’s Texaco

	
	

	Deidre Desmond

MassDEP/Office of General Counsel

One Winter Street

Boston, MA 02108
	DEPARTMENT



	Cc:


	

	Jeffrey Gifford

MassDEP/Bureau of Waste Prevention
One Winter Street

Boston, MA 02108

Tina Wong

MassDEP/Department of Revenue

One Winter Street

Boston, MA 02108
	DEPARTMENT

DEPARTMENT


	
	

	
	

	
	

	
	


� 310 CMR 1.01(8)(a), which sets forth the procedures for Simplified Hearings, provides as follows:





1.	Upon notice or motion by any party, the Presiding Officer may provide an opportunity for a simplified hearing as an alternative to a formal adjudicatory hearing.





2.	Any party may request a simplified hearing. The Presiding Officer also may decide, without 			consent of the parties, to conduct a simplified hearing when the issues in a permit appeal are 			limited in number and scope. A simplified hearing normally shall not include the filing of motions 			and prefiled direct testimony, unless required by the Presiding Officer for good cause.





3. 	Each party shall have an opportunity to present its view of the disputed issues. Each party and any 	witnesses shall appear at the simplified hearing to present its case and may offer evidence 	including statements, documents and papers. Following a party's presentation, each other party 	shall have an opportunity to cross-examine witnesses and to refute the case presented. All 	statements shall be provided under oath or affirmation.





4. 	Evidence may be admitted and given probative effect only if it is the kind of evidence on which 	reasonable persons are accustomed to rely in the conduct of serious affairs. The weight to be 	attached to any evidence will rest within the discretion of the Presiding Officer. The simplified 	hearing shall be recorded electronically or otherwise.





�  The provisions of 310 CMR 5.36(3) provide in relevant part that “the Department shall, by a preponderance of the evidence, prove the occurrence of the act(s) or omission(s)” alleged in the civil administrative penalty assessment.


 


�  These factors are set forth in 310 CMR 5.25:


(1) The actual and potential impact on public health, safety, and welfare, and the environment, of the failure(s) to comply that would be penalized.





(2) The actual and potential damages suffered, and actual or potential costs incurred, by the Commonwealth, or by any other person, as a result of the failure(s) to comply that would be penalized. 





(3)  Whether the person who would be assessed the Penalty took steps to prevent the failure(s) to comply that would be penalized.





(4) Whether the person who would be assessed the Penalty took steps to promptly come into compliance after the occurrence of the failure(s) to comply that would be penalized.





(5) Whether the person who would be assessed the Penalty took steps to remedy and mitigate whatever harm might have been done as a result of the failure(s) to comply that would be penalized.





(6) Whether the person being assessed the Penalty has previously failed to comply with any regulation, order, license, or approval issued or adopted by the Department, or any law which the Department has the authority or responsibility to enforce.





(7) Making compliance less costly than the failure(s) to comply that would be penalized.





(8) Deterring future noncompliance by the person who would be assessed the Penalty.





(9) Deterring future noncompliance by persons other than the person who would be assessed the Penalty.





(10) The financial condition of the person who would be assessed the Penalty.





(11) The public interest.





(12) Any other factor(s) that reasonably may be considered in determining the amount of a Penalty, provided that said factor(s) shall be set forth in the Penalty Assessment Notice.
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