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RECOMMENDED FINAL DECISION
INTRODUCTION

In these appeals, the Petitioners, Joseph and Evelyn Alosso (“Petitioners” or “Alossos”), challenge two enforcement orders that the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Alossos for alleged Title 5 violations
 in constructing a new house at 53 Carol Lane in Oak Bluffs, Massachusetts (“the Site”) and replacing the sewage disposal (or septic) system at the Site.  The enforcement orders are: (1) a $28,310.00 Penalty Assessment Notice (“PAN”) that the Department issued to the Alossos for their alleged violations of Title 5 (Docket No. 2004-163); and (2) a Unilateral Administrative Order (“UAO”) that the Department issued to the Petitioners (Docket No. 2008-164).  


On January 6, 2010, MassDEP’s Commissioner issued an Interlocutory Remand Decision (“IRD”).  That Interlocutory Remand Decision was based upon the Commissioner’s review of: (1) two advisory opinions in the form of a Partial Summary Decision (“PSD”) and a Recommended Final Decision (“RFD”) by an Administrative Magistrate of the Division of Administrative Law Appeals of the Executive Office of Administration and Finance (“the DALA Magistrate”); (2) a Recommended Interlocutory Decision (“RID”) from the Office of Appeals and Dispute Resolution’s Chief Presiding Officer, issued on October 8, 2009; and (3) the Administrative Record that was before the DALA Magistrate.  See IRD at p. 2.  
The IRD adopted the DALA Magistrate’s recommendation to vacate the UAO and two penalties in the PAN, totaling $9,060.  See IRD at p. 3.  The IRD did not adopt the DALA Magistrate’s recommendation to vacate the following four penalties:

(1)
$1,000 for backfilling the new system’s subsurface components before it was inspected by the Oak Bluffs Board of Health, in violation of 310 CMR 15.021(2);

(2) 
$8,625.00 for violating the requirement of 310 CMR 15.211(1) that there be a minimum 10-foot setback between components of an on-site sewage disposable system and the property line; and

(3) 
$1,000.00 for conducting a single percolation test at the Site for the new septic system rather than two percolation tests as required by 310 CMR 15.104(4).

(4)
$8,625.00 for discharging waste water into the new on-site sewage disposal system without first receiving a certificate of compliance from the Oak Bluffs Board of Health, in violation of 310 CMR 15.021(1);

IRD, pp. 4-9; RID, pp. 12-22.  Accordingly, the Interlocutory Remand Decision remanded the appeals to “MassDEP’s Office of Appeals and Dispute Resolution (‘OADR’) for a new Adjudicatory Hearing (‘Hearing’) to be conducted on the four penalty amounts discussed above . . . totaling $19,250.00.”  IRD, p. 9.  On February 4, 2010, I conducted the Hearing on remand with respect to the above violations.  The Alossos and the Department were represented by counsel. 
BACKGROUND AND UNDISPUTED FACTS

“The purpose of Title 5 . . . is to provide for the protection of public health, safety,

welfare and the environment by requiring the proper siting, construction, upgrade, and maintenance of on-site sewage disposal systems[, or septic systems,] and appropriate means for the transport and disposal of septage.”  310 CMR 15.001(1).  The Department’s PAN asserts that the Petitioners violated those requirements when they replaced the septic system at the Site.  The Alossos do not deny that the four violations occurred, as alleged in the PAN and discussed below.  See Alossos’ Closing Brief, ¶¶ 4, 9-11, 14, 16; Alosso PFT, ¶¶ 14, 25-32.  Rather, their defenses rest primarily on whether the Department has sufficient legal authority to assess the penalties against them and whether the penalties are excessive.  Listed below are the pertinent factual allegations and the four associated violations in the PAN:
1.
[The Petitioners] own property at 53 Carol Lane in Oak Bluffs on which there is a two-story single-family home built on 0.17 acres located in Zone II of a public water supply well and in a nitrogen-sensitive area subject to the requirements of 310 CMR 15.214-15.217.

2. 
[The Petitioner] Joseph Alosso was Chairman of the Oak Bluffs Board of Health in 2003.

. . . .
5. 
The Alossos purchased the property in 1995.

. . . .
8. 
On July 30, 2003, [the Petitioner] Joseph Alosso applied to the Oak Bluffs Board of Health for a disposal system construction permit for a 4-bedroom dwelling based upon a plan dated July 28, 2003.

9. 
[Oak Bluffs] Board of Health records “indicate that [only] one percolation test was completed at the property on July 23, 2003 for design of the proposed new subsurface sewage disposal system[, in violation of 310 CMR 15.104(4), which requires two percolation tests.]

10. 
The [Oak Bluffs] Board of Health approved the plan for the Alossos’ new on-site sewage disposal system on August 6, 2003.

. . . .
12. 
On November 26, 2003, the Oak Bluffs [Board of] Health Agent was unable to inspect the [newly installed] subsurface sewage disposal system on the Alosso property to determine whether it had been built in accordance with the plans approved by the town in August, 2003, because the system had already been covered[, in violation of 310 CMR 15.021(2), which states that the subsurface ‘components of a system shall not be backfilled or otherwise concealed from view until a final inspection has been conducted by the [Board of Health] and permission has been granted by the [Board of Health] to backfill the system.’].

13. 
According to the plan approved by the [Oak Bluffs] Board of Health, one of the components of the new on-site sewage disposal system--its soil absorption system--was within 5 feet of the property line, [in violation of] 310 CMR 15.211(1)[, which] requires that septic tanks and soil absorption systems must be set back at least 10 feet from a property line unless a variance from this requirement is granted.

14. 
The Alossos [have] never applied for a variance from these setback requirements.

15. 
On November 26, 2003, the [Petitioners’] project engineer stated in a letter to the Oak Bluffs Board of Health that the subsurface sewage disposal system on the Alosso property had been built in general accordance with the plan dated July 28, 2003 and met Title 5 requirements.

16. 
A temporary certificate of occupancy was issued for a 4-bedroom single family house on the Alosso property on December 12, 2003 [and the Alossos commenced living in the residence and using the new on-site sewage disposal system and discharging waste to it without first receiving a Title 5 Certificate of Compliance from the Oak Bluffs Board of Health, in violation of 310 CMR 15.021(1).].

17. 
The Town's electric, gas, plumbing, building, fire and health offices signed off on final construction on the Alosso property on December 12, 2003 and on February 5, 2004.

18. 
The Oak Bluffs building inspector issued a certificate of occupancy for a 4-bedroom single-family dwelling on February 6, 2004.

19. 
The Oak Bluffs Board of Health issued a [Title 5] [C]ertificate of [C]ompliance for the subsurface sewage disposal system on the Alosso property on April 29, 2004. It was signed by the town building inspector but not by the designer or the installer of the septic system. 310 CMR 15.021(3) requires the system installer and designer certify in writing on a DEP-approved form that the system was built in compliance with the Title 5 Regulations. Since 


this was not done, the certificate of compliance issued by the Oak Bluffs Board of Health for the system on the Alosso property is invalid.
 
RID, pp. 4-6.  

The Department’s PAN contended that the Petitioners’ alleged Title 5 violations were “willful and not the result of error” and assessed penalties totaling $19,250.00 for the four violations discussed above.  See G.L. c. 21A, § 16; 310 CMR 5.14.
Recommendation

Based on the requirements of Title 5, as well as the testimonial and documentary evidence of the parties’ respective witnesses, as discussed in detail below, I make the following recommendations:  I recommend that MassDEP’s Commissioner (the “Commissioner”) issue a Final Decision affirming the Department’s issuance of the PAN, but reducing the total penalty amount for the four violations from $19,250.00 to $12,559.00.  The penalty reduction is based partially upon my finding that the 50% upward adjustment for each penalty was excessive.  Instead, I recommend that the upward adjustment should be 35%.  In addition, I recommend a downward adjustment of 40% for all four penalties because other third parties with specialized knowledge and expertise performed the majority of the conduct that constituted the factual bases of the violations.   
THE BURDEN OF PROOF 


Under 310 CMR 5.00, when the Department seeks to assess an administrative penalty against any party it has the burden of proving the elements of its case by a preponderance of the evidence.  See 310 CMR 5.36(2) and (3).  “A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties sought to introduce in the Hearing were governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.   Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”

DISCUSSION
I.
THE DEPARTMENT HAD LEGAL AUTHORITY TO ISSUE THE PAN

A.
The Department Properly Interpreted “Willful And Not The 




Result of Error”

The Alossos challenge the four penalties on the grounds that the Department did not have legal authority to assess the penalties without prior notice and a reasonable opportunity for the Alossos to remedy the alleged noncompliance.  The Department disagrees, asserting that the alleged violations were “willful and not the result of error,” providing the Department with a proper legal basis to assess the penalties without prior notice and an opportunity to remedy the violations.  The Alossos respond that the Department has improperly construed the meaning of “willful and not the result of error.”  I find that the Department’s construction of “willful and not the result of error” should be upheld. 

The Department is authorized by the Civil Administrative Penalties Act, G.L. c. 21A, 

§ 16, and the Administrative Penalty Regulations at 310 CMR 5.00, to assess civil administrative penalties against parties who have violated Title 5 Regulations.  The Civil Administrative Penalties Act and the Administrative Penalty Regulations are designed to “promote protection of public health, safety, and welfare, and the environment, by promoting compliance, and deterring and penalizing noncompliance . . . .”  310 CMR 5.02(1).


Generally, the Department “may assess a civil administrative penalty on a person who fails to comply with any provision of any regulation, . . . or of any law which the department has the authority or responsibility to enforce [if] . . . such noncompliance occurred after the department had given such person written notice of such noncompliance, and after reasonable time, as determined by the department and stated in said notice, had elapsed for coming into compliance . . .”  G.L. c. 21A, § 16; 310 CMR 5.10 to 310 CMR 5.12.  However, the Department “may assess such penalty without providing such written notice if such failure to comply: . . . was willful and not the result of error.”  G.L. c. 21A, § 16 (emphasis added); 310 CMR 5.14.


The Alossos argue that the Department has incorrectly interpreted and applied the standard of “willful and not the result of error.”  In particular, the Alossos contend that the Department’s “interpretation of ‘willful’ does not comport with judicial interpretations of that statutory term.”  Alossos’ Closing Brief, p. 5.  Further, the Alossos assert that the Department has wrongly interpreted and applied “G.L. c. 21A § 16 . . . as though it is a strict liability criminal statute when it is clearly not what the legislature intended nor how appellate Courts will interpret it.”    Alossos’ Closing Brief, p. 11.  The Alossos conclude: “The department’s assessment of strict liability on the Alosso’s [sic] is not what the Commonwealth’s legislature intended and the Department must be stopped.”  Id.

Neither "willful" nor "not the result of error" are defined in M.G.L. c. 21A, § 16 or in 310 CMR 5.00.  The  primary duty in interpreting a statute is “to effectuate the intent of the Legislature in enacting it.”  International Org. of Masters v. Woods Hole, Martha’s Vineyard & Nantucket S.S. Auth., 392 Mass. 811, 813, 467 N.E.2d 1331 (1984).  The language of the statute is the “principal source of insight into legislative intent.”  Providence & Worcester R.R. v. Energy Facilities Siting Bd., 453 Mass. 135, 142, 899 N.E.2d 829 (2009)(quoting New Bedford v. Energy Facilities Siting Council, 413 Mass. 482, 485, 597 N.E.2d 1032 (1992)).  Where the words are “plain and unambiguous” in their meaning, they are viewed as “conclusive as to legislative intent.”  Serilite Corp. v. Continental Cas. Co.,  397 Mass. 837, 839, 494 N.E.2d 1008 (1986).  Where the meaning of a statute is not plain from its language, then it is appropriate to consider “the cause of its enactment, the mischief or imperfection to be remedied and the main object to be accomplished, to the end that the purpose of its framers may be effectuated.”  DiFiore v. American Airlines, Inc.,  454 Mass. 486, 490, 910 N.E.2d 889 (2009)(quoting Industrial Fin. Corp. v. State Tax Comm’r,  367 Mass. 360, 364, 326 N.E.2d 1 (1975).

An administrative agency’s interpretation of a statute the agency is charged with enforcing is entitled to “substantial deference.”  Commerce Ins. v. Commissioner of Ins., 447 Mass. 478, 481, 852 N.E.2d 1061 (2006); accord Massachusetts Med. Soc’y v. Commissioner of Ins., 402 Mass. 44, 62, 520 N.E.2d 1288 (1988) (“Where the [agency's] statutory interpretation is reasonable ... [we do] not supplant [its] judgment”)(holding that board's interpretation of G.L. 
c. 90, § 22(c), third par., requiring one-year license suspension, consistent with like suspension in New Hampshire, was reasonable, notwithstanding that suspension of license for equivalent motor vehicle offense in Massachusetts would require only ninety-day suspension).


For a number of years Final Decisions of the Department’s Commissioner in administrative appeals have consistently held that “willfulness,” as used in G.L. 
c. 21A, § 16 and 310 CMR 5.14, does not require proof of bad faith, intent to violate the law, or any knowledge of applicable legal requirements by the environmental law violator; “[it] requires only the intent to do an act that violates the law if done, and nothing more.”  In the Matter of James G. Grant Company, Inc., Docket No. 92-044, Final Decision, 2000 MA ENV LEXIS 127, at 5-6 (petitioner violated hazardous waste statute and regulations because petitioner “intended to transfer, deliver, and store the hazardous waste”); see In the Matter of John’s Insulation, Inc., Docket No. 90-149, Final Decision, 1995 MA ENV LEXIS 1, at 2-3 (petitioner violated asbestos regulations because petitioner’s “employees intended to remove asbestos-containing pipe covers and place the material in bags”); Matter of Worcester County Refrigeration, Inc., Docket Nos. 96-112 and 96-113, Final Decision at 15-17, 5 DEPR 41, 44-45 (March 11, 1998)(excavating asbestos-insulated steel and pipe and leaving it on the ground in a haphazard manner was deliberate and hence willful); Central Water District Associates v. Department of Environmental Protection, Worcester Superior Court, Docket No. 93-0536, (March 29, 1994), 2 Mass. L. Rep. 81, 1994 Mass. Super. Lexis 624 at 19-21 (affirming agency decision that lowering pond behind a dam without a wetlands permit was willful, even though the petitioner believed it was entitled to perform this work and didn’t intend to violate the statute); see also Commonwealth v. Clemmey, 447 Mass. 121, 132 n.12 (2006) (“intent to violate [Wetlands Protection Act] . . . [not] an element of [proof of violation of Act] [because] . . . the only intent required is an intention to commit the acts of filling and altering the wetlands” prohibited by Act).  

The phrase “not the result of error” has been interpreted to mean “that the violations are not accidental, unforeseeable and beyond the control of the regulated entity.” Matter of Cummings Properties Management, Inc., Docket No. 98-030, Final Decision, 7 DEPR 139, 145 (October 20, 2000)(quoting the Department's June, 1999 "Guidance on Applying Willful and Not the Result of Error' as a Precondition to Assessing a Penalty.")  
Prior Department decisions have addressed and found unpersuasive arguments similar to those that the Alossos have raised here.  See e.g. In the Matter of Paul Campagna, Docket No. 98-112, 2000 MA ENV LEXIS 115 (November 1, 2000) (the petitioner argued that the Department’s interpretation of willful was “overly aggressive” and rendered the other preconditions—such as "pattern of noncompliance", "failure to promptly report" and "failure to maintain remedy operation status" meaningless); In the Matter of Timothy Maginnis, Docket No. 97-151, Ruling on Cross Motions for Summary Decision (March 23, 1999)(“There is nothing in the statutory language to suggest that the meaning of willful is dependent upon the seriousness of the violation and the degree of environmental harm.”).


This enduring interpretation of “willful and not the result of error” can be traced back at least 22 years to the decision In the Matter of Dynamics Research Corporation, Docket No. 87-001, Decision on Division's Motion For Summary Decision, 6 MELR 1261 (March 24, 1988).  In Dynamics Research, the Hearing Officer upheld the Department's interpretation of “willful and not the result of error” that was provided in Department guidance.  That guidance stated that a violation is “willful and not the result of error if the violator intentionally took the action . . . as a result of which the violation occurred. . . .  It is not necessary that the violator knew that it was illegal to do what he did.  It is sufficient that he intended to do what he did.”  Id. at 1267.  The Hearing Officer acknowledge that this interpretation of “willful” is “not the only conceivable one.”  Id. (citing and quoting Spies v. United States, 317 U.S. 492, 497 (1943)(“’willful’ is a ‘word of many meanings,’ depending on its context”).  She concluded, however, that that the Department’s interpretation was “clearly within the intent of the statute and regulations, which contemplate that administrative penalties would be a tool of routine enforcement, not of extraordinary punishment, since it focuses on behavior that poses a threat to the environment.”  Id. (emphasis added).  She noted that “[i]t is only in very few criminal cases that ‘willful’ means ‘done with a bad purpose.’”  Id. at n. 6.  
Lastly, citing In re Adoption of a Minor, 343 Mass. 292, 178 N.E.2d 264 (1961), she concluded that the “focus on behavior rather than motive is completely appropriate in this context and should be applied here.”  Id. at 1268.  In Adoption of a Minor, the Supreme Judicial Court construed the legal element “willfully deserted or neglected to provide proper care and maintenance for a child” to require only that the parent’s “conduct resulting in the failure to provide was not unintentional,” or that the parent simply “intended the course of conduct which resulted in the neglect to provide.”  In re Adoption of a Minor, 343 Mass. 292, 178 N.E.2d 264.  The interpretation of willful in Adoption of a Minor remains good law. 
  See Com. v. Luna, 641 N.E.2d 1050, 1053, 418 Mass. 749, 753 (1994); Com. v. O'Neil, 853 N.E.2d 576, 582, 67 Mass.App.Ct. 284, 290 (2006); see also In the Matter of Francis G. Warcewicz, Docket No. 86-, (File No. AP-NE-86-101) Decision on Motions for Summary Decision (Aril 24, 1987) (applying Massachusetts appellate courts’ interpretation of willful in other contexts and concluding that it did not matter that petitioner believed his conduct was “justified” and “exempt” because he intended the conduct that resulted in filling the wetlands).  The hearing officer in Dynamics Research recognized that issues of intention and good faith could be taken into consideration in determining the amount of the penalty.  Id.  (citing 310 CMR 5.25(3), (4), (5)).

Here, the Alossos have not provided a persuasive reason to cast aside Dynamics Research and its progeny.  The Dynamics Research interpretation of willful is properly grounded in the plain language of the statute and the definition of willful in Massachusetts appellate court decisions.  It recognizes that there are other possible interpretations of willful but finds that the Department’s interpretation is reasonable and therefore entitled to deference.  Indeed, nowhere does the statutory language specifically require a more heightened mens rea.  The willful precondition has been reasonably construed to modify the conduct that constitutes noncompliance.  See G.L. c. 21A § 16 (prior notice is not required if “such failure to comply: . . . was willful and not the result of error.”).  If that conduct was willful, then the statutory threshold is met.

The Dynamics Research decision also recognizes that the accepted interpretation of willful comports with the policy rationale of providing a “tool of routine enforcement, not of extraordinary punishment, since it focuses on behavior that poses a threat to the environment.”  Dynamic Research, 6 MELR at 1267.  Moreover, because the conduct must at least be willful, it does not impose strict liability, as the Alossos suggest.  See generally Commonwealth v. Lopez, 433 Mass. 722, 745 N.E.2d 961 (2001)(the absence of mens rea as to the consent element did not “transform[] rape into a strict liability crime,” it is a “general intent crime”; the requisite intention is to perform the sexual act, rather than have nonconsensual intercourse); Commonwealth v. Belanger, 30 Mass. App. Ct. 31, 33, 565 N.E.2d 811 (1991)(“When statutes impose punishment out of considerations of public policy, lack of knowledge of the law or of the fact that the law has been violated does not exonerate the person who may have unwittingly violated the statute. In such instances, the old chestnut applies that ignorance of the law is no excuse.”)

In addition, the Legislature’s amendments to G.L. c. 21A § 16 provide additional evidence that the Department’s interpretation comports with legislative intent.  Since the Dynamics Research decision, the Legislature amended G.L. c. 21A § 16 in 1990, 1998, 2004, and 2008.  It is “presume[d] that when the Legislature amends a statute it is ‘aware of the prior state of the law as explicated by the decisions of this court,’ Commonwealth v. Callahan, 440 Mass. 436, 441, 799 N.E.2d 113 (2003), and where it has reenacted statutory language without material change, they are ‘presumed to have adopted the judicial construction put upon it.’”  Commonwealth v. Colturi, 448 Mass. 809, 864 N.E.2d 498 (2007)(quoting Nichols v. Vaughan, 217 Mass. 548, 551, 105 N.E. 376 (1914)).  Although the Supreme Judicial Court has not interpreted “willful and not the result of error,” Department decisions have consistently construed “willful and not the result of error” for at least 22 years, while the Legislature has amended the statute four times in that period.  This evidences that the Department’s construction is consistent with legislative intent.
For all the above reasons, I find that the Department applied the correct legal standard for “willful and not the result of error.”   

B.
The Department Has Sufficiently Shown That The Alleged Violations Were 


Based Upon Conduct That Was Willful And Not The Result Of Error

The Alossos do not deny the specific allegations that constitute the bases of the four violations.  See Alossos’ Closing Brief, ¶¶ 4, 9-11, 14, 16; Alosso PFT, ¶¶ 14, 25-32.  MassDEP’s Closing Brief, p. 2.  Instead, the Allosos generally argue that there is insufficient evidence of willfulness because, they contend, the violations are the result of other third parties.  In particular, they assert: (1) the septic system installer unlawfully backfilled the system before the Board of Health’s inspection, (2) the engineer failed to do the second percolation test, (3) the “lack of [the] variance was the result of the Board of Health approving a plan” and (4) “the building inspector allowed them to move into their home by giving them a certificate of inspection.”  Alossos’ Closing Brief, pp. 11-12.  The Alossos’ argument is undermined by both the law and the facts.  

First, as a matter of law, the Alossos cannot escape a willfulness finding by asserting that the willful conduct was performed by others.  In that regard, it’s worth repeating the statement of the applicable law provided in the RID (pp. 14-16): In the Title 5 context, Title 5 places the duty of compliance with its regulations and requirements “upon the owner(s) and operator(s) of a facility served by the system, jointly and severally.” 310 CMR 15.022.
  Thus, a Department enforcement action for violations of Title 5 is properly brought against the owners of a system for their own actions and for any actions taken by persons they have engaged to act on their behalf.  This is fully consistent with the law of principal and agent under Massachusetts law.  See Adams v. Hyannis Harborview, Inc., 838 F. Supp. 676, 691 (D.Mass. 1993), aff’d in part sub. nom. Adams v.Zimmerman, 73 F.3d 1164 (1st Cir. 1996); See also Shafnacker v. Raymond James & Associates, Inc., 425 Mass. 724, 735 n. 13 (1997). 


Under Massachusetts law, “[r]espondeat superior imposes vicarious liability on a principal for the acts or conduct of its agent” and “[l]iability is based not on the agent’s actual or apparent authority to act for the principal, but rather on the agent’s status in relation to the principal.”  Adams, supra, at 691.  The principal is liable for the agent’s conduct if the agent was acting within the scope of his or her employment.  Id.  For the principal to be liable, the agent “need not be acting for the ‘exclusive benefit’ of the principal, it is enough that the agent 

intended his [or her] acts to produce some benefit to [the agent] and to the principal second.”  Id.

In this context, imposing liability on principals for the actions of their agents encourages principals to investigate and retain contractors based upon quality and reliability.  The failure to hold principals accountable may provide an incentive to retain the least expensive contractor with little regard for quality or competency.  If the principal believes it is wrongfully held accountable for the agent’s actions, the principal can seek to bring an action against the agent for contribution or indemnification.
Here, there is no dispute that the Alossos engaged a civil engineering firm to design the new septic system at the Site, and that the firm, its employees, and the contractor that installed the system were acting on behalf of the Alossos when that system was designed and installed.  Thus, the Alossos may be held responsible for actions performed by the engineering firm and/or the installer as described in the PAN, for unlawfully: (1) backfilling the new septic system prior to inspection for a Title 5 Certificate of Compliance, 
(2) installing a septic system that encroached upon the legally required setbacks from the property lines without a variance, and (3) performing only one percolation test for the septic system.  With respect to unlawfully discharging to the septic system without a Title 5 Certificate of Compliance, I find willfulness based solely upon the Alossos’ conduct of residing in the house and using the septic system for over four months without a Certificate of Compliance.  
There is no evidence that the Alossos’ agents’ actions were anything but willful, i.e. they intended to perform the conduct that constituted the violation.  There is also no evidence that the conduct was “the result of error,” meaning “that the violations [were] accidental, unforeseeable and beyond the control of” the Alossos and their agents.  Matter of Cummings Properties Management, Inc., Docket No. 98-030, Final Decision, 7 DEPR 139, 145 (October 20, 2000)(quoting the Department's June, 1999 "Guidance on Applying Willful and Not the Result of Error' as a Precondition to Assessing a Penalty."); see also Matter of Anger, Docket No. DEP-05-721, Recommended Final Decision, at 10 (Mass. Div. of Admin. Law App., Mar. 6, 2008), adopted by Final Decision with partial modification of penalty amount reduction (Mass. Dep't of Envtl. Prot., Mar. 28, 2008) (demolition contractor's reliance on verbal assurances from property owner and general contractor that a building was free of asbestos did not render its failure to notify DEP prior to beginning demolition work that involved asbestos-containing materials, as 310 CMR 7.15(1)(b) required, either unintentional or the result of error, and DEP was justified, thus, in issuing a penalty assessment notice to the demolition contractor without first issuing a notice of noncompliance).


Second, although I found above sufficient evidence of willfulness based solely upon the actions of the Alossos’ agents and the Alossos’ unlawful discharge without a Certificate of Compliance, I also attach little weight and credence to the Alossos’ protestations that they had little involvement and knowledge with respect to the Title 5 process and simply relied upon other third parties.  The evidence demonstrated to the contrary.  Mr. Alosso served on the local Oak Bluffs’ Board of Health for two and one-half terms prior to and during the installation of his septic system, serving as Chairman of the Board in 2003 (the year the Alossos’ septic system was installed).  Alossos’ Closing Brief, p. 2.  Although Mr. Alosso testified at the hearing that he had little to no knowledge of Title 5, I attach little weight and credibility to that testimony given his service on the Board of Health.  Mr. Alosso’s own Pre-Filed Testimony indicates that Board of Health members must have an excellent working knowledge of Title 5.  Indeed, Mr. Alosso testified that he relied upon the Board of Health for its advice, approvals, and knowledge regarding his Title 5 system.  Alosso PFT, ¶ 7 (“in compliance with Title 5 based on the prior certification by the Board of Health”); ¶ 25 (“We felt that if a Certificate of Compliance was required prior to us using the system that it was the responsibility of the Board of Health or our engineering firm to inform us of this.”; ¶ 27-8 (“it was up to the State Licensed Engineer, and the Town’s Board of Health who’s job it is to carry out and enforce the Department’s Rules and Regulations to make sure two [percolation tests] were done.”); ¶ 28 (“The Board of Health did not inform me that a second percolation test was required.”); ¶ 32 (“all we did was what we were instructed to do by . . . the Oak Bluffs Board of Health that is charged with enforcing the Rules and Regulations of the Department of Environmental Protection.”).  It is therefore reasonable to infer that Mr. Alosso, as a member and Chairman of the Board of Health, also had a working knowledge of Title 5.  
Further, Mr. Alosso presented the Title 5 application and plans to the Board of Health and obtained the approvals from the Board, instead of having his engineer perform those tasks.  Alosso Closing Brief, p. 6; Alosso Testimony.

Mr. Alosso admitted that he either was involved in or acquiesced in the decision to cover the system on November 25, 2003 before the Board was able to inspect it and issue the Title 5 Certificate of Compliance.  Alosso PFD, ¶ 13; Alosso Testimony.  He testified that the engineer inspected the system on November 25, 2003 before it was covered, and determined that the system had been constructed in accordance with the engineer’s installation plans and met Title 5 requirements.  Id.  Mr. Alosso claimed that the system was covered the next day because he believed that the Health Agent was out-of-town for the Thanksgiving weekend.  Mr. Alosso stated: “The contractor then proceeded to cover the system in accordance with established procedures the Town of Oak Bluffs uses in situations where the Agent is away on vacation, out sick, at training, or away from work for any other reason.  The Elected Commissioners have operated this way for years and use the Certified Engineer’s letter as proof that the system was installed properly.”  Alosso PFT, ¶ 14 (emphasis added). 

Ms. Fauteux, the Board of Health Agent, testified that the “established procedures” of individuals discharging wastes to a Title 5 system with only an engineer’s Title 5 approval and without first obtaining a Title 5 Certificate of Compliance from the Board of Health commenced during Mr. Alosso’s tenure as a member of the Board of Health.  Fauteux Testimony.  There is no support in the Title 5 Regulations for such a practice.  Alosso PFT, Ex. M (March 15, 2004 and March 31, 2004 letters from MassDEP to Oak Bluffs Board of Health regarding illegality of the local practice). 

Moreover, Ms. Fauteux’s testimony contradicts Mr. Alosso’s testimony.  She testified that the installer of the septic system called and “informed the administrative assistant [of the Board of Health] who then informed [Ms. Fauteux] that they were ready for the inspection of the Title 5 system at the Site for the following day November 26th.”  Fauteux PFT, ¶ 4.  When Ms. Fauteux arrived at 10:50 a.m. on November 26, 2010, she discovered that the system had been covered up, precluding her from inspecting it.  Fauteux PFT, ¶ 6.  I attach greater weight to Ms. Fauteux’s testimony because of the credibility problems I found above with respect to Mr. Alosso (pp. 17-18) and because of inconsistencies discussed below relative to Mr. Alosso’s testimony.
Regarding the setback violation, Mr. Alosso has asserted that he was not aware of the variance requirement, and that “nobody ever told us that we needed to notify our abutters and have a variance hearing.  Once we found this out we received letters from both our abutters stating that they had no issues with the location of our septic system in relation to their property.”  Alosso PFT, ¶ 29.  This is contradicted by Board of Health minutes in which Mr. Alosso stated to the Board of Health before the project commenced that “he thought he had a local variance for a 5 foot setback off the property line, but that he did not think he would have to utilize that . . .”  Alosso PFT, ¶ 11, Ex. F.  He admitted in his testimony at the hearing that the minutes referred to him and that he knew at the time he filed his plan and application he would need a variance, but he did not follow up on that.  Alosso Testimony. 


The claim that Mr. Alosso simply relied upon the building inspector to commence discharging to the septic system without a Title 5 Certificate of Compliance is also unpersuasive.  On December 12, 2003, the Building Inspector issued a temporary Use and Occupancy Permit, and the Alossos began residing in the home and discharging waste to the new system even though they did not have a Title 5 Certificate of Compliance.  Alosso PFT, ¶ 13; Alosso Closing Brief, ¶ 14.  On February 6, 2010, the Building Inspector issued the Alossos their final Use and Occupancy Permit.  Alossos’ Closing Brief, ¶ 15; Alosso PFT, ¶ 17.  The Alossos did not receive a Title 5 Certificate of Compliance until approximately four months later, on April 29, 2004.  In the meantime, they willfully discharged to the system without a Certificate of Compliance.  The purported “established [local] procedures” of individuals discharging wastes to a Title 5 system with only an engineer’s Title 5 approval and without first obtaining a Title 5 Certificate of Compliance from the Board of Health commenced during Mr. Alosso’s tenure as a member of the Board of Health.  Fauteux Testimony.  Correspondence from Mr. Alosso to MassDEP shortly thereafter provides further support that Mr. Alosso was aware of the Certificate of Compliance requirement.  See White PFT, p. 15, Ex. 8 (January 29, 2004 letter from Mr. Alosso, as Board of Health Commissioner, to MassDEP regarding Certificate of Compliance requirement).  On April 29, 2004, the Board of Health finally issued a Certificate of Compliance for the septic system only after the subsurface components were uncovered and inspected by the Board.  This was done at the direction of MassDEP and as required by 310 CMR 15.021(2), which states that any component of the system which has been “covered without [Board approval and permission] shall be uncovered upon the request of the approving authority or the Department.”  See Alosso PFT, ¶¶ 20-21, Ex. M.    


On June 15, 2004, the Alossos, who were represented by counsel, met with MassDEP staff and attempted to resolve the violations alleged by MassDEP.  Alosso PFT, ¶¶ 24-25, Ex. O.  The Alossos asserted the same explanations for their conduct that they have asserted in this appeal.  Alosso PFT, ¶¶ 24-32.  MassDEP subsequently issued the PAN and UAO.


For all of the above reasons, I find that there is sufficient evidence to support MassDEP’s issuance of the PAN based upon conduct that was willful and not the result of error.
II.
THE DEPARTMENT SUFFICIENTLY CONSIDERED THE ALOSSOS’ 
FINANCIAL CONDITION UNDER 310 CMR 10.25(10)

The Alossos contend that the Department did not sufficiently consider the Alossos’ financial condition, as required by G.L. c. 21A § 16 and 310 CMR 5.25(10). 

The Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.25 require the Department to “consider” in “determining the amount of each” penalty several specified factors, including “the financial condition of the person being assessed the civil administrative penalty.”  G.L. c. 21A § 16; accord 310 CMR 5.25; In the Matter of William T. Matt, Docket No. 97-011, Final Decision, 1998 MA ENV LEXIS 934, at 34 n.27 (October 7, 1998) reconsideration denied, 1998 MA ENV LEXIS 935 (November 23, 1998). 

Although consideration of the specified factors is mandatory, neither c. 21A, § 16 nor 310 CMR 5.25 “defines ‘consider’ or ‘considerations,’ and neither requires any particular quantum or degree of consideration [by the Department]; nor does either the statute or the regulation specify what the Department must review in considering any of the penalty factors.”  Matt, supra, 1998 MA ENV LEXIS 934, at 35 (emphasis added).  Hence, “[c]onsiderations,” as the statute uses the term, and “consider,” as 310 CMR 5.25 specifies, “are given, thus, their common and ordinary meanings--what is required is that the penalty factors be thought about and taken into account [by the Department].”  Id., at 35-36.

“Not thinking about a factor or not taking it into account clearly does not meet this requirement.  Neither the administrative penalty statute nor the administrative penalty regulations requires, on the other hand, a detailed analysis of the penalty factors; nor do they require that the penalty factors be given any particular weight or that their consideration, whether individually or collectively, result in an adjustment of the penalty amount.”  Id., at 36. 

In sum, “[p]enalty factor consideration prior to assessment, thus, matters in an appeal such as this one only as a threshold issue--did the Department in fact take each of the penalty factors into account before it issued the penalty assessment notice?  If it did, the focus should shift to what the record shows now with respect to each of the penalty factors, and to whether that evidence supports a downward penalty adjustment. That information is critical to determining whether the appealed penalty is excessive . . . .”  Id. (emphasis added).

Here, Mr. White specifically testified to MassDEP “consider[ing] th[e] adjustment [that] considers the financial condition of the violator being assessed the civil administrative penalty.”  White PFT, p. 16.  He stated the following relative to this consideration:

Two points are considered in making upward and downward adjustments based on a violator’s financial condition.  These are: (1) downward adjustments based on inability of the violator to pay; . . .


The Guidelines include the following considerations for downward adjustments;


1.
The burden to demonstrate inability to pay rests on the violator.  If the violator fails to provide sufficient documentation, then this factor (inability to pay) should not be considered in the penalty assessment determination process.  If sufficient information is not available to determine ability or inability to pay and you feel that it is an important factor, staff should consider soliciting the necessary information at a pre-enforcement negotiation meeting. . . 


No adjustments [were made] on the basis of [the Alossos’] financial condition because DEP has no financial information for consideration.

White PFT, pp. 17-18.

MassDEP’s decision, as part of its consideration, to make “[n]o adjustments” because the Alossos failed to provide financial information is well supported in the law.  See e.g. In the Matter of Hopedale Industrial Center, Inc., Docket Nos. 2003-064, 2003-148, Order to File Statement or Accept Preclusion, 2006 MA ENV LEXIS 32 (May 9, 2006)(although it had adequately considered “financial hardship,” the Department determined it was not able to determine whether a downward adjustment was warranted until it had received sufficient information; the DALA Magistrate therefore ordered respondent to comply with the MassDEP’s request for five years of tax returns, instead of the three it had agreed to provide, or possibly be subject to an order barring respondent from asserting “financial hardship”); see also Matt, supra, 1998 MA ENV LEXIS 934, at 35; In the Matter of David Keenan, Docket Nos. 2002-016, 2002-017, 2004 MA ENV LEXIS 15 at *20 (November 24, 2004) (“In Matter of Duridas, I upheld a penalty where the Department's witness testified that he had considered the penalty factors, although he did not explain his thought process.”)(citing In the Matter of Duridas, Docket No. 2000-020, 2001 MA ENV LEXIS 102, Final Decision (2001)); Matter of Hopedale Industrial Center, Inc., Docket Nos. 2003-064, 2003-148, Order to File Statement or Accept Preclusion, 2006 MA ENV LEXIS 32 (May 9, 2006);  In the Matter of Timothy Maginnis, Docket No. 97-151, Ruling on Cross-Motions for Summary Decision,1999 MA ENV LEXIS 695 at *51 (March 23, 1999).  
As aptly summarized in Matt, the Department’s consideration of the Alossos’ financial condition was sufficient because:
The question relative to penalty factor consideration is, thus, only whether it occurred or not, and not whether consideration of the penalty factors was satisfactory in terms of quality or quantity.  
. . . .
[T]he level of proof needed to cross the threshold is not particularly high.  It should be enough to show that the Department gave some thought to the penalty factors in computing the penalty based upon the information that was available to it at the time. The credibility of that information, its completeness, and the weight it should be given have nothing to do with whether the penalty factors were considered. Those matters are relevant, instead, to the penalty amount.

Matt, supra, 1998 MA ENV LEXIS 934, at 36-37 (emphasis added).

III.
THE PENALTIES ARE EXCESSIVE 


The Alossos also contend that the “penalty that was assessed is excessive given the circumstances and should be significantly reduced.”  Alossos’ Closing Brief, p. 6.  The Alossos argue that MassDEP should have mitigated their penalties pursuant to the “Policy on Compliance Incentives for Homeowners” (“Homeowners’ Policy”).  Alossos’ Closing Brief, p. 13.  They argue that the Homeowners’ Policy “directs the Department to consider suspending or waiving ‘some or up to all of the administrative penalty.’”  Id.  The Policy that the Alossos refer to is one that the Department may apply or consider within its discretion; it is not a “directive” to the Department, as asserted by the Alossos.  Unlike the penalty factors outlined in 310 CMR 5.25 and G.L. c. 21A § 16, the Department is not required to consider it.
  Further, the Alossos first asserted this policy after the Adjudicatory Hearing in their Closing Brief.  There was no evidence at the Adjudicatory Hearing regarding application or consideration of the policy.  Given this and the discretionary nature of the policy, I find no merit in the Alossos’ argument that the Department abused its discretion by not providing a downward adjustment based upon this policy. 

The Alossos also make very general arguments that the penalties are excessive because MassDEP wrongly adjusted the penalties upward by 50% and failed to adjust them downward by any amount.  Alossos’ Closing Brief, p. 14.  I will discuss these arguments below.  
Prior to issuing the PAN, MassDEP investigated the circumstances surrounding the alleged violations.  White PFT, pp. 3-10.  The investigation included: (1) a Site inspection, 
(2) document review at the Oak Bluffs Board of Health, Building Department, and Assessor’s Offices, (3) inquiries with Town officials, Mr. Alosso, and the Alossos’ engineer, and (4) a meeting with the Alossos and their attorney.  Id.; Alosso PFT, par. 19, 23-32, Ex. W; White Testimony.  Mr. White testified in detail how the Department calculated the penalties, which included consideration of the factors in 310 CMR 5.25 and MassDEP’s Guidelines for Calculating Civil Administrative Penalties (“Guidance”).  White PFT, p. 10, Ex. 9.  
Mr. White explained that the Department commenced calculating the penalties in accordance with the Guidance by starting with the Base Penalty Amount for each violation.  Id.  at pp. 10-11.  The Base Penalties are as follows: 310 CMR 15.021(1) (unlawful discharge) = $5,750; 310 CMR 15.021(2) (unlawful backfilling) = $860; 310 CMR 15.211(1) (violation of setback from property lines) = $5,750; and 310 CMR 15.104(4) (failure to perform two percolation tests) = $860.  White PFT, p. 11.  Mr. White then explained how, in accordance with the Guidance, he considered and applied the facts of this case to each of the twelve penalty calculation factors outlined in 310 CMR 5.25 and G.L. c. 21A § 16 (¶ 12); White PFT, pp. 11-26.  In particular, 310 CMR 5.25 provides:

In determining the amount of each Penalty, the Department shall consider each of the following:

(1) The actual and potential impact on public health, safety, and welfare, and the environment, of the failure(s) to comply that would be penalized.

(2) The actual and potential damages suffered, and actual or potential costs incurred, by the Commonwealth, or by any other person, as a result of the failure(s) to comply that would be penalized.

(3) Whether the person who would be assessed the Penalty took steps to prevent the failure(s) to comply that would be penalized.

(4) Whether the person who would be assessed the Penalty took steps to promptly come into compliance after the occurrence of the failure(s) to comply that would be penalized.

(5) Whether the person who would be assessed the Penalty took steps to remedy and mitigate whatever harm might have been done as a result of the failure(s) to comply that would be penalized.

(6) Whether the person being assessed the Penalty has previously failed to comply with any regulation, order, license, or approval issued or adopted by the Department, or any law which the Department has the authority or responsibility to enforce.

(7) Making compliance less costly than the failure(s) to comply that would be penalized.

(8) Deterring future noncompliance by the person who would be assessed the Penalty.

(9) Deterring future noncompliance by persons other than the person who would be assessed the Penalty.

(10) The financial condition of the person who would be assessed the Penalty.

(11) The public interest.

(12) Any other factor(s) that reasonably may be considered in determining the amount of a Penalty, provided that said factor(s) shall be set forth in the Penalty Assessment Notice.


Mr. White explained that after considering all of the above factors, no downward or upward adjustments were made to the base penalty amounts for the four violations, except with respect to a “lack of good faith” for each of the four violations.  White PFT, pp. 10-26.  The Department made a 50% upward adjustment to each of the four penalties for “lack of good faith”; “lack of good faith” is the Departmental label attached to the consideration of factors 3, 4, and 5 above.
  White PFT, p. 13-14.  Pursuant to Mr. White’s testimony and the Guidance, the Department considered the following in making these adjustments for lack of good faith: 

[The Alossos’] steps taken to: (1) prevent noncompliance, (2) promptly come into compliance, and (3) remedy and mitigate harm created.  This adjustment is intended to evaluate the violator's actions, omissions and conduct related to environmental compliance, but not the violator's "good" or "bad" personality.  This adjustment considers:

1.
The degree of control the violator had over the events, and whether the violator took reasonable precautions against the events.


2.
The foreseeability of the events, and whether the violator knew or should have known of hazards associated with the events.


3.
Whether the violator knew of the legal requirement(s) violated (The Guidelines state that Department personnel can adjust upward only for this consideration). 


4.
The amount of control the violator had over how quickly the violation was, or could have been, remedied.


5. 
What the violator did, and how quickly, to remedy the violation.

White PFT, p. 14.  The Guidance also provides that “In general, no adjustments should be made if the good faith efforts to comply primarily consist of coming into compliance.  White PFT, Ex. 9 § IV.B (p. 2 of 7).

The Department determined that the 50% adjustments were warranted for each of the four penalties because Mr. Alosso “was a member of the Board of Health,” the “approving authority under Title 5,” and “knew” or “should have known that this activity was illegal.”  White PFT, pp. 15-16.  After applying the 50% adjustments, the resulting Adjusted Penalties were as follows: 310 CMR 15.021(1) (unlawful discharge) = $8,625; 310 CMR 15.021(2) (unlawful backfilling) = $1,000; 310 CMR 15.211(1) (violation of setback from property lines) = $8,625; and 310 CMR 15.104(4) (failure to perform two percolation tests) = $1,000.  White PFT, p. 11.  The Adjusted Penalties for 310 CMR 15.021(2) (unlawful backfilling) and 310 CMR 15.104(4) are each listed as only $1,000 because that is the maximum statutory penalty allowed for those violations.  White PFT, pp. 19-20.


The Alossos argue that the Department wrongly adjusted the penalties upward “by a factor of 50% without explaining other [sic] the ‘imputing knowledge’ to an individual who has never had any formal training on DEP regulations. . . .”  Alossos’ Closing Brief, p. 14.  The Alossos also argue that “mitigating factors described throughout [their Closing Brief] requires [sic] that he Department exercise its enforcement discretion so that the penalty that it does issue is reasonable.”  Alossos’ Closing Brief, p. 14.  The Alossos do not specify the “mitigating factors” purportedly described throughout their Closing Brief.

I agree, to a limited extent, with the Alossos that the penalty is excessive under the circumstances.  I find that the Department properly exercised its discretion in making a substantial upward adjustment based upon Mr. Alosso’s positions with the Board of Health because he knew or should have known of the Title 5 regulations that he violated.  See supra. at pp. 17-18 (discussion and credibility findings relative to Mr. Alosso’s denial that he had no knowledge of Title 5).
  In addition to my prior findings on this point, Mr. Alosso testified at the Adjudicatory Hearing that he is employed as a wastewater treatment plant operator.  Although Title 5 does not apply in that context, he testified that in his employment he is required to have a good working knowledge of complex regulatory requirements.  I infer from this and my prior findings, that Mr. Alosso is sufficiently competent to know, and he should have known or made himself aware, of the general Title 5 requirements applicable to the violations in this case.


Despite these findings, I do not find that the circumstances of this case warrant the maximum, or most serious, upward adjustment of 50%.  While Mr. Alosso, as a Board of Health member for two and one-half years should have exercised greater care, he did have an explanation for each of the violations (e.g., purported local practice for back filling and issuing certificate of compliance, reliance on engineer for percolation tests).  I therefore conclude that the adjustments should be reduced from 50% down to 35% for each violation, placing the adjustment in the range between moderate and very serious.  
Further, while liability lies with the Alossos as owners, other parties, such as the engineer, installer, and building inspector, share some fault with the Alossos.  Mr. White testified that the Department did not pursue enforcement actions against any of the other parties, even though they had potential liability for their conduct.  White Testimony.
I understand from Mr. White’s testimony that MassDEP generally chooses to exercise its enforcement discretion to enforce Title 5 against property owners, and not the agents, contractors, or towns.  See White Testimony.  While that is appropriate, it is noteworthy that generally the parties with those most control over compliance are the property owner’s agents.  That is particularly true in this context where those agents have specialized knowledge and expertise upon which the principal relies.  I therefore find that because other third parties with expertise and specialized knowledge generally performed most of the conduct giving rise to liability, a downward adjustment is appropriate under 30 CMR 5.25(12)(“Any other factor(s) that reasonably may be considered in determining the amount of a Penalty . . .”).
  This warrants a more than moderate downward adjustment of 40% for each of the violations. 
Given the above, the net adjustments to each of the base penalties equals a 5% downward adjustment.  The resulting Adjusted Penalties therefore are as follows: 310 CMR 15.021(1) (unlawful discharge) = $5,462.50; 310 CMR 15.021(2) (unlawful backfilling) = $817; 310 CMR 15.211(1) (violation of setback from property lines) = $5,462.50; and 310 CMR 15.104(4) (failure to perform two percolation tests) = $817.  The total penalty amount is $12,559.00.
CONCLUSION

I recommend that the Commissioner issue a Final Decision affirming the Department’s issuance of the PAN, but reducing the total penalty amount for the four violations from $19,250.00 to $12,559.00.  The penalty reduction is based partially upon my finding that the 50% upward adjustment for each penalty was excessive.  Instead, I recommend that the upward adjustment should be 35%.  In addition, I recommend a downward adjustment of 40% for all four penalties because other third parties with specialized knowledge and expertise performed the majority of the conduct that constituted the factual bases of the violations.   
NOTICE-RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.  
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� Title 5 is the short name for the Title 5 Regulations at 310 CMR 15.000.


� 310 CMR 15.104(4) provides: “At least one percolation test shall be performed at every proposed disposal area, one in the primary area in which the soil absorption system is to be located and one in the proposed reserve area. Additional tests shall be required where soil conditions vary or as determined by the Approving Authority or where system design exceeds 2,000 gpd. In such instances, a minimum of three percolation tests, spaced uniformly over the proposed soil absorption area, shall be performed in addition to the test in the proposed reserve area.”  A percolation test is a “field test to assess the suitability of soils in a defined area for the subsurface disposal of sewage as described at 310 CMR 15.104 and 15.105.”  310 CMR 15.002.





� 310 CMR 15.021(2) provides: “Subsurface components of a system shall not be backfilled or otherwise concealed from view until a final inspection has been conducted by the Approving Authority and permission has been granted by the Approving Authority to backfill the system. The Designer shall inspect the construction after the initial excavation, prior to backfilling, and during backfilling. In addition, the final inspection of the system shall be conducted by the Approving Authority, the system installer and the Designer prior to the issuance of a Certificate of Compliance pursuant to 310 CMR 15.021(3). Any component of the system which has been covered without such permission shall be uncovered upon the request of the Approving Authority or the Department.”





� 310 CMR 15.211(1) provides in relevant part: “All systems must conform to the minimum setback distance for septic tanks, holding tanks, pump chambers, treatment units and soil absorption systems, including reserve area, measured in feet and as set forth [in the regulation]. Where more than one setback applies, all setback requirements shall be satisfied.”  The regulation has a minimum 10-foot setback requirement between the components of a septic system and the property line.  310 CMR 15.211(1).





� 310 CMR 15.021(1) provides: “No person shall discharge sewage to a new, upgraded or expanded system without first obtaining a Certificate of Compliance from the Approving Authority in accordance with 310 CMR 15.021(2) through (5). Certificates of Compliance shall be in a form approved by the Department. The Approving Authority shall provide the owner or operator a copy of the Department's operation and maintenance guide, or inform him or her where a copy can be obtained.”


 


� 310 CMR 15.021(3) provides in relevant part: “Within 30 days of the final inspection of the system and prior to the issuance of a Certificate of Compliance, the Disposal System Installer and the Designer shall certify in writing on a form approved by the Department that the system has been constructed in compliance with 310 CMR 15.000, the approved design plans and all local requirements, and that any changes to the design plans have been reflected on as-built plans which have been submitted to the Approving Authority by the Designer prior to the issuance of a Certificate of Compliance. . . .”  A Certificate of Compliance, however, “does not constitute a statement that the system will function as designed nor shall it in any way limit the powers or responsibilities of the local Approving Authority or the Department to enforce any requirement, or to take any other action to protect public health, safety, welfare or the environment.”  310 CMR 15.021(4).





� Given the reliance on Massachusetts appellate decisions, most notably the Supreme Judicial Court, for the interpretation of willful, and the recognition in Dynamics Research that willful may be defined differently in different contexts, I decline to follow the interpretation of willful rendered 23 years ago by the First Circuit Court of Appeals in Brock v. Morello Bros. Constr., Inc., 809 F.2d 161, 163-64 (1st Cir. 1987), contrary to the Alossos’ suggestion.


�   Title 5 defines “facility,” “operate,” “operator,” and “owner” as follows:





Facility - Any real property (including any abutting real property) and any buildings thereon, which is served, is proposed to be served, or could in the future be served, by a system or systems, where:


 


	(a) legal title is held or controlled by the same owner or owners; or 





	(b) the local Approving Authority or the Department otherwise determines such real 


	property is in single ownership or control pursuant to 310 CMR 15.011 (aggregation). 





Operate - To use or occupy a facility served by an on-site system or to own a facility where such use or occupation exists. 





Operator - A person who alone or together with other persons has charge or control of any system. 





Owner - A person who, alone or together with other persons, has legal title to any facility served by a system or control of the facility, including but not limited to any agent, executor, administrator, trustee, lessee, or guardian of the estate for the holder of legal title.





�  See http://www.mass.gov/dep/service/enf03001.pdf at n. 1 (“Policy on Compliance Incentives for Homeowners”: “As with all DEP policies, and in accordance with consistent and longstanding agency practice, whether DEP decides to extend the incentives and benefits outlined in this policy to a particular homeowner is solely within DEP's discretion.”).  


� I construe the percentage adjustments generally as follows: 50% = major/very serious; 30% = moderately serious; and 0 to 10% = minor.  See White PFT, Ex. 9 (Guidelines for Calculating Civil Administrative Penalties, Section II (p. 5 of 8) relative to gravity adjustments).


� In particular, Mr. Alosso was in an unusually good position to take “steps to prevent the failure(s) to comply that would be penalized” and to take “steps to promptly come into compliance . . .”  See 310 CMR 5.25(3) and (4).  Pursuant to the Guidance, Mr. Alosso was in a good position to control the situation, foresee the violations, and know the requirements of Title 5.  See supra. at p. 26 (listing factors considered by Guidance).


� I note that while the Alossos generally asserted that the Department failed to consider their financial condition, they have not provided any evidence that they would be unable to pay a penalty.  Thus, there is no evidentiary basis for making a downward adjustment relative to their financial condition. 
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