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RECOMMENDED FINAL DECISION
Summary


This case arises out of an appeal of a Superseding Amended Order of Conditions (“SAOC”) issued by the Massachusetts Department of Environmental Protection (the “Department”) under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations at 310 CMR 10.00.  The SAOC affirmed the Amended Order of Conditions (“AOC”) issued by the Town of Rehoboth Conservation Commission (the “RCC”).  The SAOC conditionally approved modifications of the drainage design in and around a pond (“Pond #1) located within a subdivision development (“the site”) owned by the applicant, JPF Family Limited Partnership (the “applicant”).  The petitioners, Paula and Michael Bizier, reside on property located north of the development site. 


The petitioners’ appeal challenges the SAOC on several grounds. They argue it was improper for the RCC and the Department to review and approve the applicant’s submissions in what the petitioners characterize as a piecemeal fashion and without responding sufficiently to the petitioners’ request for information on the project. They also allege that the plans approved for the construction of the subdivision, pursuant to a prior, unappealed Order of Conditions issued by the RCC will result in flooding to their property.  They further claim that the contaminants from stormwater detained in Pond #1 will contaminate the groundwater with potential impacts to their home’s groundwater drinking water well. 


The Department and the applicant filed motions to dismiss the appeal on the grounds that the petitioners failed to state a claim upon which relief can be granted and lacked standing as aggrieved persons. The petitioners filed oppositions to the motions to dismiss and also filed their prefiled direct testimony.  For the reasons set forth below, I recommend that the Department’s Commissioner issue a Final Decision affirming the SAOC, and dismiss the appeal for lack of standing, failure to state a claim upon which relief can be granted, and failure to sustain the case. 

Procedural Background  


The site’s wetland boundaries were delineated in 2006 pursuant to an Abbreviated Notice of Resource Area Delineation filed by the applicant and issued by the RCC that was not appealed. The applicant subsequently obtained a subdivision approval from the Town of Rehoboth’s Planning Board (the “Planning Board”) in January 2007, which was revised in May, 2007.  The applicant obtained the original Order of Conditions from the RCC on May 8, 2007, for the site’s subdivision roadways, grading and related drainage structures (“Original OC”).  There was no appeal of the Original OC by any party.  The subdivision’s roadways, drainage structures and utilities were substantially constructed in accordance with the Original OC.  Pond # 1 had previously been constructed in an upland area not within wetland resource area jurisdiction. 


Subsequent to the issuance of the Original OC, the Planning Board requested modifications to Pond #1’s design, which was functioning as a stormwater management retention basin. The proposed changes altered the operation of the Pond from a retention basin to a detention basin, which required the construction of diversion structures, stormwater treatment systems and constructed wetlands for discharges entering Pond #1 and an overflow weir and vegetated filter basin treatment to receive Pond overflow before it being discharged into an existing wetlands area.  The modifications also included obtaining a drainage easement on an abutting parcel of land.  The applicant obtained the AOC approving these modifications from the RCC.  


The petitioners own a home on land that abuts the site along its northern border. The petitioners requested the Department issue a SAOC overturning the AOC.  The petitioners’ request focused on the potential impact of Pond #1 on groundwater quality out of concern for their drinking water supply well. The Department issued an SAOC that confirmed the AOC but included modifications to the final grades in the drainage easement requested by the petitioners.  The petitioners nevertheless brought this appeal challenging the SAOC.   

The applicant filed a motion to dismiss this appeal on the grounds that the petitioners lack standing to challenge the SAOC.  The applicant’s motion alleged that the petitioners were not abutters and their allegations of harm from the activities approved under the SAOC were insufficient to qualify them as aggrieved persons. See, 310 CMR 10.05(7)(j)2(a) identifying an aggrieved persons as one who may appeal a Reviewable Decision, which includes a Superseding Order of Conditions.  The applicant also sought dismissal of the petitioners’ appeal for failure to state a claim on the grounds that the petitioners’ pleadings did not identify any provision of the MWPA that had been violated as a result of the Department’s issuance of the SAOC.  The Department also filed a motion to dismiss for lack of standing on the grounds that the petitioners’ allegations of error and resulting harm do not arise from work approved under the SAOC, but are solely associated with the watershed delineation approved pursuant to the Original OC’s plans.  The petitioners filed objections to the motions to dismiss, and in regard to the Department’s motion asserted that it was within the Department’s authority under the MWPA and the Amended Plan Policy, Policy 85-4 to review the full scope of the project, including a component that was previously approved without appeal, when it is requested to review an amended Order of Conditions. 

A Pre-Screening Conference was convened on November 17, 2009, at which the issues in dispute and the potential for settlement were discussed. A request for a site visit was allowed.  In accordance with the schedule, the petitioners filed their direct testimony on January 4, 2010.

Statement of Issues for Adjudication 
1. May the petitioners’ assert as a basis for appeal of the SAOC the claim that a prior unappealed Order of the Conservation Commission approved an erroneous delineation of the watersheds on the applicant’s subdivision that resulted in additional peak development stormwater flow in a direction affecting the petitioner’s property? 

2. If the answer to question No. 1 is no, does the petitioners’ pleadings state a claim upon which relief can be granted? 

3. If the answer to question No. 1, is yes, are the petitioners aggrieved by one or more of the activities approved under the SAOC?

4. If the answer to question 3 is yes, did one or more of said activities contravene the performance standards of the applicable wetland regulation or policy?    

Discussion

The petitioners complain that the applicant engaged in segmentation of the wetland approvals it obtained from the RCC, and it should be compelled to file a new NOI for the activities approved under the SAOC.  The allegation of project segmentation fails to state a claim upon which relief may be granted. “Neither the Wetlands Act nor the Wetlands Protection Regulations, 310 CMR 10.00, prescribes the extent of work that an applicant may propose in an order of conditions or the extent of the work site, and these decisions are left, accordingly to the applicant.”  Matter of Stephen Miers and Diana Miers, Docket No. 2004-073, 11 DEPR 241, 243, Decision and Order on Motion to Dismiss (December 3, 2004). See also, Matter of Cambridge Department of Public Works, 12 DEPR 173, Decision and Order on Motion to Dismiss ( September 30, 2005); Matter of Linnell, 1 DEPR 299, Decision on Motion for Summary Judgment (1994).    
Orders issued by Conservation Commissions are generally valid for three years from their issuance. 310 CMR 10.05(6)(d).  It is well established that the failure to appeal a valid Order extinguishes claims that could have been but were not raised. See, Matter of Pyramid Company of Holyoke, Docket No. 93-052, Final Decision (November 8, 1993), aff’d sub nomine The Sisters of Divine Providence v. Massachusetts Department of Environmental Protection, C.A. Noss. 93-871, 93-1731 (Hampden Super. Ct. 1984); Matter of Duffy Brothers Management Co., Inc. Docket No. 98-008, Final Decision (August 9, 1999);  Matter of Town of Dartmouth, Docket No. 2000-17, Final Decision (June 23, 2000).  

Recognizing that changed circumstances may require revisions to an Order of Conditions, the Department adopted Wetlands and Waterways Policy 85-4, Amending an Order of Conditions, (revised March 1, 1995).   The policy expresses the agency’s objective to “avoid unnecessary and unproductive duplication of regulatory effort” where proposed amendments are “relatively minor and will have unchanged or less impact on the interests protected by the Act.” Id.    See, Town of Dartmouth, supra, affirming a superseding amended order of conditions where the project purpose and scope of the project had not be changed and the petitioners failed to show that changes in the plans would result in a greater adverse impact. 


Pond # 1 is located within a stormwater drainage area delineated as the Post-Const-3 (“Watershed 3”) on plan entitled Post Construction Watershed Map, Rocky Run-Phase 2 (“Watershed Map”) Pets. Exhibit B.
  Included in this drainage area is the main roadway traversing the site in a northerly and then easterly direction (“Starr Lane”). Pond # 1 manages stormwater discharge from Starr Lane as well as other areas within the Watershed 3.  The activities approved under the SAOC are related exclusively to converting Pond # 1 from a retention pond to a detention pond and installing appurtenant systems and structures to reduce the potential pollutant loads within the storm water runoff from entering the Pond, and enhance treatment and infiltration of the treated discharge from the Pond in the event that exceptional storm events cause the Pond to exceed its storage and infiltration capacity.
   The applicant’s plan approved by the SAOC (“SAOC Plan”) shows the overflow discharge to be located at the southern end of the Pond. 

The petitioners argue that although their assertion of potential harm from excessive stormwater discharge arises from an alleged error when the Watershed 3 delineation was adopted pursuant to the unappealed, valid Original OC, the Department should have reviewed the Watershed-3 boundaries, and if it agreed that the delineation was in error, reject the AOC and require the applicant to file a new Notice of Intent.  In support of that contention, the petitioners rely on the case of Matter of Whittier Realty Trust, Docket No. 88-344, Ruling on Summary Decision Motions, (March 12, 1992).  In Whittier, the applicant received an Order of Conditions to construct an access road, which was appealed by an abutting town.  The petitioning town subsequently withdrew its appeal, and in response the Department sent it a letter stating that the town’s withdrawal “abrogated any further action by the Department” on the appeal. Subsequently, the conservation commission issued an Amended Order of Conditions that included the original project and a second access road. The Amended Order of Conditions was appealed by two abutters and the Department issued a negative Superseding Order of Conditions.  On appeal of the Department’s denial, the applicant argued that Department’s prior letter precluded it from reviewing the entire project, and its objections should be limited to the changes proposed under the Amended Order.  The applicant also argued that such a limitation was consistent with the Amended Order Policy 85-4. The ruling rejected both of the applicant’s arguments concluding that neither a letter from an employee or a policy could impose a limit on the MWPA’s grant of authority to the Department to set conditions to protect the interests of the statute.  Id.

The Department argues, and I concur, that Whittier is not dispositive precedent for re-opening the Original OC’s boundary delineation of Watershed 3.  As Whittier makes clear, the Department’s determination on the scope of review it applies to Order amendment reviews is discretionary. “The Department should be able to review to fulfill its duties to protect wetland resources by reviewing the full scope of a project that is subject of an Amended Order of Conditions. This does not mean that the Department must review the full project in every instance; it merely means it has the authority to do so.” Whittier, supra at 5.
Whittier also indentifies that a central criterion in considering the scope of the review is the extent of an amendment’s impact of wetland interests.  In Whittier, the Amended Order of Conditions encompassed the entire project and approved an additional access road.  Other cases where review of an Amended Order of Conditions led to broader review of the project were also instances in which the amendment either incorporated or updated the entire project or the issuing authority intended that the amendment supersede the original Order. See, Matter of Conn, Docket No. 93-110, Remand Decision (June 10, 1966); Matter of Phillip Rice, Trustee, Docket No. 99-034, Decision and Order on Motion to Stay (September 15, 1999).   In the present case, the activities approved under the SAOC affect only the inlet and discharge structures of the Pond in order to reduce potential impacts. There is no indication that the RCC intended to revisit the entire project whose major infrastructure components had already been constructed. While the activity is taking place within the Watershed 3 area, there is no evidence that the SAOC affected, significantly, if at all, the previously delineated watershed boundary.

Moreover, the version of the Amended Order Policy considered in Whittier has been revised to specifically provide that: “[T]he issues under appeal shall be limited to those issues subject to the amendment(s) or change(s) made in the Final Order of Conditions.” Amending an Order of Conditions (DWW Policy 85-4), revised March 1, 1995.  Although a policy does not have the equivalent force of law as a statute or regulation, once promulgated an agency is “legally bound to adhere to [it]. Macioci v. Commissioner of Revenue, 386 Mass.752; 438 NE2d, 786, 793(1982); Matter of Longo, Docket No. 91-001,  Ruling on Motion for Summary Judgment (November 15, 2004) (Department required to adhere to Plan Change Policy). Moreover, to the extent that Whittier and the subsequent precedents acknowledge the Department’s discretion on the scope of review to conduct in evaluating proposed changes to existing approvals, the revised policy expresses the agency’s administratively sound objective to “avoid unnecessary and unproductive duplication of regulatory effort” where proposed amendments are “relatively minor and will have unchanged or less impact on the interests protected by the Act.” Id.   Cf.,  Citizens for Responsible Environmental Management v. Attleboro Mall Inc. 400 Mass 658, 511 N.E.2d 562, 572 (1987).  ( “We cannot conclude that the Legislature intended to burden every change in an applicant’s proposal with de novo review, regardless whether or  not the change would benefit from local participation);  Matter of Ernest and Madeline Jacquet, Docket No. 94-049 Ruling on Motion to Amend Plan (February 7, 1996) at page 8, denying the petitioners’ request that a new NOI be filed because “such a result does not serve the interests of finality or administrative efficiency.”  

I conclude that the Department appropriately exercised its discretion to review the proposed changes to the Pond # 1 storm management system as a proposed amendment to the Original OC in accordance with the provisions of Policy 85-4.  I further conclude that in light of the unappealed Original OC and the provisions of the Policy 85-4, the Department appropriately exercised its discretion to limit the scope of its review to the activities approved under the amended Order of Conditions. 

The petitioners claim that the SAOC is inconsistent with the provisions of 310 CMR 10.05(6)(k)(2), which requires that stormwater management systems be designed so that post-development peak discharge rates do not exceed pre-development discharge rates. The factual basis for that claim does not rest on evidence that any of the construction activity approved under the SAOC or the potential stormwater discharge from Pond # 1 will result in an increase of stormwater flow or related flooding onto the petitioners’ property.  The petitioners’ evidence does not dispute the applicant’s assertions in its motion to dismiss that the petitioners’ property is approximately 900 feet north of Pond # 1’s discharge structure, and their drinking water well is more than 300 feet from the northern edge of the Pond.
  As noted, the SAOC Plan shows 

Pond # 1 to be downgradient
 of the petitioners’ property and the overflow discharge from the Pond will be directed further downgradient into an existing wetland.  An intermittent stream runs into and through the western boundary of their property after passing through two culverts located that cross under Starr Road shortly after it turns easterly into a cul de sac.  There is no allegation that this stream has a hydraulic connection to Pond # 1 or the existing wetlands into which the Pond’s overflow is directed.  

The petitioners’ claim is fundamentally based on the allegation that the boundary of Watershed 3 calculated to flow into Pond # 1 pursuant to the Original OC was overestimated by twenty percent. Gioiosa Prefiled Testimony (“PFT”) ¶14.  Consequently, the petitioners’ contend that the stormwater generated by 20% of drainage area now considered to be within Watershed 3 will not be managed by Pond #1, but instead will flow in other directions and a portion of that flow could result in impacts to the petitioners’ property. Id.  The petitioners’ experts’ affidavits are replete with references to concerns about the accuracy and completeness of the hydraulic calculations and plans relating to the prior approvals granted to the applicant by the RCC or the Planning Board. There are also assertions that the Pond #1 alterations will not function sufficiently to protect downgradient properties from being adversely impacted from overflows. None of these affirmations, however, link either the construction or operation of the work approved under the SAOC to the post development stormwater flow increasing or being discharged in a direction that would lead to any impact to the petitioners’ property.  To the contrary, if Mr. Gioiosa’s recalibration of Watershed 3’s drainage patterns is accurate, 20% less area drain into Pond # 1 decreasing its potential to experience any overflow. 

The Wetlands Regulations at CMR 10.05(7)(j)2(a) provide, in part, that an aggrieved person may file an appeal of a Reviewable Decision. The Regulations define an aggrieved person to be:

any person who, because of an act or failure to act by 

     
the issuing authority, may suffer an injury in fact which is 

     
different either in kind or magnitude from that suffered by 

     
the general public and which is within the scope of the 

     
interests identified in M.G.L. ch. 131, sec. 40. Such person 

     
must specify in writing sufficient facts to allow the 

     
Department to determine whether or not the person is in fact 

     
aggrieved.  310 CMR 4.00.

Consistent with that definition, a petitioner must show that he or she will suffer a concrete injury peculiar to himself or herself caused by the project that is the subject of the appeal. Conolly Brothers Inc., Docket No. 2002-033, Recommend Decision-Order of Dismissal (May 24, 2002); Matter of Town of Plymouth, Docket No. 2000-091, Ruling on Department's Motion to Clarify Standing and to Dismiss for Lack of Standing, 8 DEPR 159 (August 9, 2001); Matter of Town of Hanson, Docket No. 2000-81, Ruling on Motion to Dismiss for Lack of Standing, 8 DEPR 17 (January 1, 2001). Typically, to show aggrievement, individual petitioners identify how or why a project will cause injury to their property. 
The petitioners carry the burden of proof in this proceeding. 310 CMR 10.05(7)(j)4.b. The petitioners "must establish in [their] Direct Case both the legal and factual basis for [their] position on the issues identified by the Presiding Officer in the pre-screening report." 310 CMR 10.05(7)(j)4.c. "Failure to do so will result in a waiver of Petitioner[s’] Direct Case for that issue." Id. An appeal may be dismissed upon jurisdictional grounds where direct testimony fails to support claims of aggrievement.  Matter of Kinnansett Club, Docket No. 2007-009, Recommended Final Decision (April 18, 2008); Matter of Stephen Miers, Docket Nos. 2002-001, 2002-002, Recommended Final Decision (February 16, 2006); Matter of Gallagher Group, Docket No. 2003-019, Recommended Final Decision (May 5, 2005).  The petitioners have failed to introduce credible evidence that the construction activities related to the work associated with Pond #1 or its future operation will cause any injury to the petitioners’ property.
   I, therefore, conclude that the petitioners’ have failed to sustain their direct case that they have standing as aggrieved persons to challenge the SAOC on the grounds that it contravened the provisions of the wetland regulations in regard to stormwater management.  Pursuant to the provisions of 310 CMR 1.01(11)(e), I find that claim should be dismissed.

Even if the scope of the SAOC was required to address the issue of the boundary of Watershed 3, I conclude that the petitioners’ have failed to sustain their claim of harm resulting from the allegation that the Original OC overestimated the area of the site draining into Watershed 3.  The petitioners’ evidence on this issue rests on the testimony of its expert, Steven Gioiosa (“Mr. Gioiosa”).  Mr. Gioiosa is a registered professional engineer with a Master of Science degree in civil engineering and extensive experience in environmental engineering and project development.  As discussed earlier, Mr. Gioiosa asserts that the post development watershed map
 that delineates the boundary of Watershed 3 is incorrect to the extent that it overestimates the area of the site that drains into Watershed 3 by  20 percent. Gioiosa PFT ¶14.  He goes on to posit that “some of additional flow” that is incorrectly allocated to Pond # 1 will be directed to culverts that “direct runoff from the Project on to the Petitioner’s land.”  Id.  He further opines: “[I]f these culverts are incorrectly sized, due to an inaccurate assessment of Pond No. 1, the Petitioner’s property will be directly impacted.”  There are multiple gaps of factual support for the conclusions that Mr. Gioiosa reaches, and those conclusions are conjectural and ambiguous. There is no presentation of the methodology or calculations provided that underpin the expert’s opinion regarding the accuracy of the Watershed Map boundary or the percentage of drainage area he redirects outside of Watershed 3. There are post construction grade elevations depicted on the Watershed Map, but they are not marked with their respective heights, so it does not appear possible to determine from the Map the relative change in pre and post construction grades from the source he references.  Furthermore, there Mr. Gioiosa’s testimony offers no quantification or even best professional judgment estimation of the volume of additional runoff that he claims will drain outside of Watershed 3 other than  to say that “some” of it will. He is limited to conjecturing that “if” the culverts are undersized the petitioners’ property will be impacted. His statement that the culverts will direct flow onto the petitioners’ property would be more accurate if it indicated that the culverts receiving stormwater discharge into an intermittent stream that flows onto the petitioners’ property. Again, his testimony does not attempt to quantify or estimate whether the impact to the petitioners’ property would be increase in runoff sufficient to create a flooding condition or simply an increase in the stream’s flow. 

Expert testimony "will not sustain the burden of going forward on an issue if it presents opinions or conclusions without supporting facts."  Matter of Scarano, Docket Nos. 2003-167,  DEP-05-203 (June 14, 2007), quoting Matter of Cohen, Docket No. 99-206, Recommended Final Decision, 8 DEPR 99, 101 (May 3, 2001) adopted as Final Decision, 8 DEPR 99 (2001). See also, Matter of Jeffrey Clark, Docket No. 98-003, Final Decision at 9-10 (August 12, 1998)(appeal dismissed because petitioner's expert's opinion that a proposed project would alter the drainage characteristics of a bordering vegetated wetland and that groundwater infiltration from the site had not been addressed were "nothing more than unsupported assertions."); Matter of Lisa Nguyen, Docket No. WET-2008-031, Ruling Regarding Directed Decision (June 20, 2008) (petitioner failed to carry her burden of proof to show that applicant's project would cause an increase in flooding or flooding damage to her property); Matter of Haddad, Docket No. 98-028, Ruling on Motion for Directed Decision and Motion to Dismiss, 6 DEPR 13, 14 (January 8, 1999).  Expert testimony also does not suffice to sustain this burden if it speculates without the benefit of supporting data.  See Matter of Wannie, Docket No. 94-059, Partial Directed Decision, Decision on Motions to Strike, and Temporary Stay, at 12-13, 2 DEPR 203, 205-06 (September 7, 1995), confirmed by Final Decision, 2 DEPR 245 (November 27, 1995).  In addition, expert testimony does not suffice to sustain the burden of going forward on an issue if the testimony is based on improper, or improperly applied, methodology, e.g., through the use of unjustifiable assumptions in performing relevant computations.  See Matter of Oxford Housing Authority, Docket Nos. 92-026, 93-008, Final Decision, at 16-20, 1 DEPR 5 (January 21, 1994), reconsideration denied, 1 DEPR 55 (February 22, 1994), aff'd in part (as to availability of a directed decision) sub nomine Widen v. Oxford Housing Authority, Civ. No. WOCV94-004130, Memorandum and Order on Defendant's Motions to Dismiss (Worcester Super. Ct., October 20, 1994).
 The petitioners’ expert’s testimony suffers from all the above deficits. The result is a fundamental failure of credibility in the evidence presented to prove the petitioners’ allegations. The witness’ assertions that the applicant should have replied to the detailed engineering questions he posed during the period prior to the submission of his testimony does not excuse the petitioners’ failure to meet their burden of proof.  The site plans and calculations on which a credible engineering evaluation could have been conducted were public records which the RCC and the Department would have provided if requested. The petitioners’ affidavit recites concerns about the capacity of Pond 1 to manage all the flow directed toward it. There is no mention that the watershed 3 boundary was incorrectly delineated. Not only does their own evidence document that issues regarding post construction stormwater management were deemed resolved by the consultant retained by the Planning Board (Exhibit M, page 4), but the petitioners’ own expert concludes that the Pond needs to manage less flow than it was designed to capture. Finally, the concerns that Pond #1 might be surcharged and overflow are concerns that are specifically addressed in the SAOC by having it function as a detention basin with an emergency discharge structure designed to direct storm surge flow into an existing wetland area, all substantially downgradient from the petitioners’ property.   In light of the above substantial shortfall in credible evidence, even if the claims related to the delineation of the Watershed 3 boundary was considered relevant to the SAOC review, I conclude that the petitioners’ direct evidence failed to sustain its burden of proof on this issue. 

The identical fate applies to the petitioners’ claim regarding the potential threat to their private well.  The testimony on this issue is provided by James J. Hoyle, a registered professional engineer with substantial experience in civil engineering design, design review and construction observation. Mr. Hoyle first offers his judgment that it is “questionable” whether the systems and structures required under the SAOC sufficiently reduce stormwater generated pollutants flowing into and discharging from Pond #1. Hoyle PFT  ¶15.  He also of the opinion that: “[S]urcharging or mounding of the excessive runoff in Pond No. 1 during storm events may potentially convey pollutants toward nearby residential water wells, including the [petitioners] (located north of Pond No. 1) even though the predominant groundwater flow appears to be toward the west.”
 Hoyle PFT ¶16.  This testimony fails to even come with striking distance of meeting the burden to introduce credible evidence of a threat to the petitioners’ drinking water source. The witness expresses nebulous doubt regarding the efficacy of the stormwater management system, but fails to address fundamentals such as the specific stormwater management performance standards required to be met pursuant to 310 CMR 10.05(6)(k), or provide engineering data that would buttress an opinion that the design specifications or operating characteristics of the systems and structures approved in the SAOC will be unable to meet those standards.  The absence of credible information on these topics precludes me from giving an evidentiary weight to the witnesses’ conclusions.  

Similarly, there is no credible explanation proffered on the  transport mechanisms by which so called surcharging or mounding of runoff in the Pond would convey pollutants toward the petitioners’ well.  It is undisputed that groundwater flows away from their well, which is also a substantial distance upgradient from the Pond’s point of discharge. There is no evidence upon which to base a conclusion that the Pond’s storage capacity or its management controls are undersized potentially resulting in an uncontrolled overtopping of the Pond’s wall, or that such uncontrolled discharge would carry contaminated stormwater upgradient to the petitioners’ well.  Also absent is any analysis of the areal extent of the zone of influence the petitioners’ well exerts on the groundwater to determine if contaminated stormwater, which had the opportunity to infiltrate into the groundwater, could migrate to the petitioners’ well.  Since the testimony lacks an evaluation of the extent to which the control measures installed in the Pond to eliminate or reduce pollutant loading will function, there is no means to determine the potential quantity or concentration of the contaminants in the discharge and their relationship to groundwater protection standards.  

The cases cited above on the absence of evidentiary weight afforded to unsubstantiated and speculative conclusions from expert witnesses is applicable with even greater relevance to Mr. Hoyle’s testimony.  I, therefore, conclude that the petitioners’ evidence does not sustain their claim that the SAOC fails to protect their drinking water source and furthermore have not demonstrated their status as aggrieved persons under the MWPA or the Wetland Regulations.

For the reasons set forth above, I recommend that the Department’s Commissioner issue a Final Decision (1) dismissing the petitioners’ appeal pursuant to 310 CMR 1.01(5)(a),11(d) and 11(e), and (2) affirming the Amended Superseding Order of Conditions. 
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Philip Weinberg






Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
� The Watershed Map included in petitioners’ Exhibit B (Rocky Run Notice of Intent and Stormwater Management Report) is dated January 24, 2006. 


.     


� The alterations to Pond #1 included: (a) converting the water quality inlet into a diversion structure;(b) installing a “Downstream Defender” to receive the diverted water;(c) constructing a wetland and riprap apron to receive treated water before discharging into the Pond;(d) constructing a concrete weir, sediment trap and vegetated filter basin to receive Pond overflow; and (d) constructing a conduit from the filter basin to discharge the overflow into an existing wetland. 


� Applicant’s Motion to Dismiss, October 30, 2009, ¶ ¶23 and 19. The SAOC Plan also delineates the petitioners’ well at 320 feet distant from Pond #1. 





� The SAOC shows the well at elevation 70 and the Pond # 1 at elevation 54. 


� The petitioners’ expert states that he observed a discrepancy between the plan approved by the Planning Board and the SAOC. The Board’s plan included a supplemental culvert that would discharge stormwater directly into the intermittent stream that transects the petitioners’ property.  Gioiosa PFT, ¶18.  He notes, however, that the culvert was not part of the SAOC Plan. Id.  Therefore, the supplemental culvert approved by the Planning Board is not within the scope of the SAOC or this ruling.


�  Mr. Gioiosa refers to a Post Construction Watershed Map (rev. April 28, 2008) as the basis for his opinion. That version of the map was not included as an exhibit to Mr. Gioiosa’s testimony or otherwise included in the petitioners’ direct evidence.  The evidence did include a Post Construction Watershed Map dated January 2006, which was included in the applicant’s Notice of Intent and Stormwater Management Report (Exhibit B). The petitioners’ expert did not identify any changes between the versions of the Watershed Map that were material to his conclusion, so I believe it to be reasonable to refer to the Exhibit B Watershed Map in weighing the credibility of the witnesses’ testimony. 


� Mr. Hoyle’s concession on the direction of the flow of groundwater is based upon the affidavit of Robert L Davis, the applicant’s  professional engineer, and the report of entitled Geohydrological Engineering Report for the Rocky Run Pond (May 1, 2008) that concludes that the groundwater in the vicinity of the Pond moves away from the petitioners’ property.   





	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD# 1-866-539-7622 or 1-617-574-6868. 

MassDEP on the World Wide Web:  http://www.mass.gov/dep
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