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RECOMMENDED FINAL DECISION
In this wetlands case, Kathleen M. Connors and Thomas G. Nee (“the Petitioners”) have appealed separate Unilateral Administrative Orders (“UAOs”) issued on or about March 18, 2011 by the Northeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”).
The Petitioners own abutting residences at 37 (Nee) and 39 (Connors) Annapolis Way, Newbury, on Plum Island (collectively, “the sites”).  Immediately to the east of the residences are the coastal beach and Atlantic Ocean.  The UAOs pertain to work done on the coastal beach directly abutting the residences.  Portions of the sites are allegedly on barrier beach, coastal beach, and coastal dune, as defined in the Wetlands Protection Act (“Act”) and the Wetlands Regulations.  The UAOs allege that on or about March 11, 12, and 13, 2011, MassDEP observed a small excavator (a/k/a Bobcat) operated by Robert Connors, Ms. Connors’ husband, moving and depositing sand in front of the Petitioners’ residences on the coastal beach.  Mr. Connors owns a construction company called R.D. Connors Corporation.  On about March 15, 2011, MassDEP allegedly confirmed with the Town of Newbury Conservation Agent that there were no Orders of Conditions, Determinations of Applicability, or Emergency Certifications that had been issued to the Petitioners for any work to be done at the site.  MassDEP also alleged that a review of its own files confirmed that “no file number had been assigned for any proposed Notice of Intent or Request for Determination” to the Petitioners for the work.   Thus, the work was allegedly in noncompliance with the Wetlands Protection Act.  
The UAOs ordered that the Petitioners: (1) immediately cease and desist from performing work on property within jurisdiction of the Act until the work is properly authorized, (2) provide MassDEP with a sieve analysis of the fill and the existing coastal dune within 30 days, and (3) provide MassDEP with the location of the fill source and supporting documentation that it is clean fill within 7 days.       
The Petitioners appealed the UAOs, claiming that the work was authorized by an unappealed Order of Conditions issued by the Newbury Conservation Commission, No. 050-1045 (“OOC”).  MassDEP denied this claim, arguing that the OOC was issued to the Town of Newbury to do the work, and that neither Robert Connors nor R.D. Connors Corporation had authority to do the work under the OOC.  The OOC authorized dune nourishment at the location where the work occurred, in addition to other designated areas of Plum Island, as specified on the plans prepared by Vine Associates and referenced in the OOC.  MassDEP filed pre-filed direct testimony of Newbury Town Counsel, Anthony Penski, who testified that the town did not delegate authority to perform any work authorized under the OOC to the Petitioners or Mr. Connors.  He stated that “none of these people were designated or appointed as contractors on behalf of the Town to do any work under the [OOC].  None of these people were Town employees who would be charged with doing the work authorized by the [OOC].”  
On August 3, 2011, before the completion of discovery and the submittal of the Petitioners’ pre-filed testimony, MassDEP filed a Motion to Stay Schedule and Motion to Dismiss Appeal for Mootness.  MassDEP stated that the appeal was moot because the Petitioners had provided the information required by the UAOs and the Newbury Board of Selectman had recently provided proper authorization to R.D. Connors Corporation to perform the work approved in the OOC.  MassDEP filed documents showing that on or about March 28, 2011, R.D. Connors Corporation applied to provide materials and services to perform the work under the OOC on behalf of the town, and the town voted to approve the application on April 12, 2011.  It is undisputed that the OOC includes the sites at issue in the UAOs.  The Newbury Conservation Commission has also issued partial Certificates of Compliance stating that the work performed to date at and seaward of the Petitioners’ properties complies with the OOC.
The Petitioners filed a response stating that they agreed that the appeals should be dismissed for mootness, and that the UAOs should be vacated and a Recommended Final Decision should issue stating that the “Petitioners will be free to undertake, directly or through contractors, the work authorized by the OOC.”  MassDEP responded that it had no objection to Petitioners performing work under the OOC as long as they have proper authorization from the town and comply with the OOC and all applicable laws.  
Given the parties’ positions and the evidence of authority to undertake work under the OOC, at least with respect to the sites, the appeals of the UAOs are now moot.  I make no other  findings, and instead confine the scope of this decision to the justiciable issues raised by the appeals of the UAOs.  With that said, work may be undertaken that is properly authorized by the OOC and the town.
I recommend that the Commissioner enter a final decision dismissing the appeals as moot and vacating the UAOs in accordance with Matter of Wilkinson Excavating, Inc., Docket No. 2010-064, Recommended Final Decision (March 8, 2011), adopted by Final Decision (April 5, 2011).
NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  
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