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RECOMMENDED FINAL DECISION

This appeal concerns the wetland jurisdictional status of property in Attleboro, Massachusetts (“the Property”) owned by Louis McBride Jr. (“the Petitioner”).  The Petitioner appealed the Massachusetts Department of Environmental Protection’s (“the Department or MassDEP”) Superseding Determination of Applicability (“SDA”) dated August 18, 2009.  The Department issued the SDA under the Wetlands Protection Act, G.L. c. 131, §40 (“the Act”), and the Wetlands Regulations, 310 CMR 10.00 et. seq. (the “Regulations”).  

The Petitioner requested that the Department issue an SDA in response to the City of Attleboro Conservation Commission (“ACC”) issuance of a positive Determination of Applicability on February 11, 2009.  The SDA issued by the Department concluded that the Petitioner’s cutting of vegetation within an existing field and mowing of vegetation along the field edge of the Property was conducted within the Buffer Zone of a Bordering Vegetated Wetland (“BVW”) and will alter an area subject to protection under the Act. As a result, the Department determined that the Petitioner was required by the Act and the Regulations to file a Notice of Intent (“NOI”) with the ACC regarding the proposed work at the Property.. 

Undisputedly, the Act exempts from its jurisdiction normal maintenance or improvement of land in agricultural use.” Act, ¶¶ 24, 25.  The Regulations define the term “land in agricultural use” and its application to specific activities at 310 CMR 10.04.  The Petitioner contends that the Property is entitled to the agricultural use exemption because it has been consistently used or managed for agricultural purposes, and the work for which the SDA is sought constituted normal agricultural maintenance or improvement activities.  The Department and the ACC (“Respondents”) concede that the Property may once have been used for agricultural purposes, but contend that for the period between 1999 and 2008, the Petitioner allowed the Property to become inactive and the agricultural use exemption lapsed in accordance with provisions at 310 CMR 10.04. Consequently, the Respondents assert that the activities that the Petitioner claims are maintenance related and improvements to agricultural land were correctly determined by the Department to be unapproved work in a wetland jurisdictional area.  

At the Pre-Screening Conference that I conducted with the parties in accordance with the Wetland Appeal Regulations, it was agreed by the parties that the appeal could be fully adjudicated through cross motions for a summary decision, and the parties’ motions were duly submitted.  For the reasons set forth below, I conclude that the Property is not entitled to be considered land in agricultural use and the work conducted is not entitled to an agricultural use exemption for maintenance or improvement work.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision affirming the SDA.

Facts

The Petitioner filed four affidavits with his motion for summary judgment. The Respondents did not file affidavits with their cross motion, but proceeded on the basis that even if the Petitioner’s factual allegations were assumed to be true, the Property did not qualify for  an agricultural use exemption. The following facts are undisputed:

1. The Property was maintained as land in agricultural use from approximately 1985 through 1999, when Mr. McBride, Sr., the Petitioner, and the Petitioner’s sisters allowed it to be used by Ernest J. Soullier, St., who grew and harvested hay.  The hay was then sold or used to feed Mr. Soullier’s livestock. Petitioner’s Affidavit at ¶¶ 4-6. 

2. In May and June of 2000, Petitioner personally cut the hay crop from the field area by hand and trimmed or maintained the field edges.  Supra at ¶ 7.  He unsuccessfully attempted to sell the hay to local farmers.  Id.  

3. In the fall of 2004, the Petitioner attempted to rent out the Property to a neighboring farm to grow vegetables or ornamentals plants to be sold through the neighbor’s retail sales operation. Supra, at ¶ 8. No rental agreement was entered into and there was no production of commodities on the Property. 

4. In the fall 2005, an associate of the Petitioner’s cut the hay and trimmed the field edges on the Property. Supra, ¶10.  There are no facts that indicate any intent or attempt to sell the hay.

5. In February 2008, the Petitioner paid to have the farm field mowed and brush and tree limbs cut from the field’s edges.  Supra , ¶11.
Issues for Adjudication


The Post Pre-Screening Conference Report and Order established the following issues for adjudication: 

1. Has the subject property at present or within the last five years been primarily used in producing an agricultural commodity for commercial purposes in accordance with the provisions of 310 CMR 10.04 Agriculture (a) land in agricultural use?

2. If the subject property is determined to be land in agricultural use, do the activities being conducted on the property constitute “normal maintenance of land in agricultural use” or “improvement of land in agricultural use” in accordance with the provisions at 310 CMR 10.04 Agriculture (b) and (c)?

Discussion


The Regulations define land in agricultural use (“LIAU”) to mean “land…presently and primarily used in producing or raising one or more of the [listed] commodities for commercial purposes.”  310 CMR 10.04 Agriculture (a).  The Regulations also provide that LIAU may “lie inactive for up to five consecutive years unless it is under a United States Department of Agriculture contract…” Id.  The Department has promulgated a guidance document that affirms the necessity of active agricultural use in order to maintain the exemption. Farming in Wetland Resource Areas: A Guide to Agriculture and the Massachusetts Wetlands Protection Act (the “Guidance”) at 23-24.  


There is no dispute that the cutting of hay and the trimming of trees the Petitioner had conducted on the Property in 2008 could constitute normal maintenance and improvement work. 310 CMR 10.04 Agriculture (b).  Those activities were only exempt from the requirements of the Act, however, if they are conducted on land considered to be in active agricultural use as defined in the Regulations. See, Matter of Stanley Fogg, Docket No. 89-201, Final Decision (May 14, 1991); Matter of Lynda H. Cavallaro, Trustee, Flaggy Meadow Realty Trust, (Docket No. WET-2008-052, (December 23, 2008).  The central legal question this case presents is whether the activities conducted by or behalf of the Petitioner between 2003 and 2008 on the Property meets the regulatory definition of land in agricultural use.

The Petitioner argues that the 2004 unsuccessful attempt to rent the property to be farmed constitutes “management” of the Property that qualifies it as LIAU.  In support of his position, the Petitioner references a sentence in the Guidance at page 23 that states: “… a pasture that has not been grazed or managed at all during the past five years is not considered land in agricultural use.”  Arguing that the contrary must therefore be true, the Petitioner posits that any activities the Petitioner engaged in that might be included within the ambit of the term “management” must be considered evidence that the Property was in active agricultural use. 

There is nothing in the Regulations or Guidance that lends credence to the contention that the reference to management of a pasture includes an unsuccessful solicitation to rent land which does not result in producing or raising the agricultural commodities listed at 310 CMR 10.04.   This is made clear by a sentence that precedes the Petitioner’s reference. “Land …that has been out of production for longer than five years…is considered new land”. (emphasis added). Id.   The Guidance recognizes that conditions may arise that will result in what might be considered a management strategy to allow a field to become inactive. See, Guidance at 24. But that type of management has a definitive time limit of five years, before which the land must be returned to commercial production of agricultural commodities.  There is no evidence that the Property was fallow, plowed but no seeded, or inactive as a part of a crop rotation strategy. Id. 

It is inconsistent with the regulatory definition of LIAU at 310 CMR 10.04, and the further explication in the Guidance to equate a solicitation to rent the use of the field with active agricultural use. The Petitioner’s application of the term management to LIAU lacks any substantive or temporal limits. Adopting the Petitioner’s construction of the Regulation would likely lead to substantial alternations of wetland resource areas without any of the benefits arising from the agricultural production that the exemption was intended to yield. Such an outcome is inconsistent with the interests of the Act.

 In 2005, the Petitioner paid to have the farm field mowed and brush and tree limbs cut. Even assuming that the field was growing hay useable for feed, there is no factual assertion that the hay was collected or, if collected, that there was any intent to sell it for a profit. The definition of LIAU prescribes that the production of agricultural commodities be for “commercial purposes.” The Guidance establishes that two elements must exist to conclude that the requisite commercial purpose is present: sale of an agricultural commodity and the intent to make a profit from the sale. Guidance at 25.  See also Matter of Judith Comley (Docket Nos. DEP-04-1129 and 04-1130, Partial Summary Decision (March 29, 2007)(deferring to this Guidance’s interpretation of a “commercial purpose” as the meaning of that term as it is used in the Regulations); Matter of Lynda H. Cavallaro, Trustee, Flaggy Meadow Realty Trust, Docket No. WET-2008-052, (December 23, 2008).  Neither of those elements is present in the activity conducted in 2005. 

The Petitioner’s argument that the work performed in 2005 further evidences management activities that qualify the Property as land agricultural use ignores the distinction between maintenance activities and land used in producing or raising commodities. As previously noted, maintenance activities in wetland resource areas are only exempt from the Act’s jurisdiction when they are conducted on land determined to be land in agricultural use. See, Guidance at 26; Matter of Stanley Fogg, supra;  Matter of Lynda H. Cavallaro, supra.  I reject the Petitioner’s attempt to convert what might be considered normal maintenance activities into evidence that the land was in agricultural use in 2005 under the rubric that agricultural management activities were being conducted.

Even accepting the Petitioner’s argument, that activity happened after five years had lapsed. The Petitioner concedes that “it might be said that the last date when an agricultural commodity was raised or produced on the Property was in 1999…” Motion for Summary Decision at 9.  Even if the Petitioner’s unsuccessful attempt to sell hay in May and June 2000 constituted agricultural use, the 2005 work was conducted in the fall of that year. McBride Aff. ¶10.   In both instances the work conducted in 2005 was beyond the five year limit. 

I conclude that for a period greater than five years the Property has not been primarily and presently used for the production of agricultural commodities for commercial purposes and, therefore, the Property is not entitled to be considered land in agricultural use. Consequently, the activities in the Buffer Zone performed at the Petitioner’s behest in 2008 cannot be characterized as normal maintenance activities of land in agricultural use and were subject to the Act’s jurisdiction. 

For the reasons set out above, I recommend that the Department’s Commissioner issue a Final Decision affirming the Department’s positive SDA. 

                                                                     _________________________

         Philip Weinberg

                     Presiding Officer
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NOTICE-RECOMMENDED FINAL DECISION.


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

�  The Petitioner states that in May and June 2000 he personally cut hay on the Property and unsuccessfully attempted to sell it for a profit. Whether those activities qualified the Property as LIAU need not be decided since they occurred outside the 5 year window where active use must be demonstrated. 
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