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RECOMMEDED FINAL DECISION 
I.
INTRODUCTION

This appeal by the petitioner, Malcolm Kasparian, (“Kasparian”) challenges the April 28, 2009, decision of the Massachusetts Department of Environmental Protection (“the Department”) to issue a Superseding Order of Conditions (“SOC”) to the applicant, Lyman Property Holdings, LLC (“Lyman”).  See SOC at p. 1.  The SOC, in accordance with Massachusetts General Laws, chapter 131, Section 40, affirmed the Order of Conditions issued by the Lexington Conservation Commission (“LCC”) and authorized demolition of two single family houses at the 960-990 Waltham Street site in Lexington, Massachusetts, and construction of 13 condominium units, driveways, parking areas, stormwater management system and associated site work.  Id.  For the reasons that follow, Kasparian failed to show that the Department issued the SOC in error.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision that dismisses Kasparian’s appeal and affirms the SOC.
II.
FACTS
The property, a 6.14 acre site, with old foundations, debris and a dilapidated pump house that is still present, was formerly used by a greenhouse business.  Id. at p. 2.  As noted above, the project as proposed will demolish two single family houses and construct 13 condominium units, driveways, parking areas, stormwater management system and associated site work.  Id. at p. 1.  Portions of the project located within the 100 foot wetlands Buffer Zone include three condominium units, retaining walls, and decks, a patio, roof runoff infiltration systems, removal of an existing house, grading, restoration of a walking path and associated site work.  Id.  The closet activity to the Bordering Vegetated Wetlands (“BVW”) is approximately 30 feet.  Id.
The topography of the property slopes steeply down from the north side, then gradually levels off to the south near the BVW and the stream channel.  Id.  A portion of the channel near the pump house appeared to have been historically altered by dredging out a portion of the channel to create a small reservoir.  Id.  Soils on the site are primarily till, of a low permeability-hydrologic groups C and D with a shallow depth to bedrock.  Id.  The site is mostly vegetated with trees and shrubs.  Id.  

III.
PRIOR PROCEEDINGS
A.
Proceedings Before The Department
Lyman filed a Notice of Intent (“NOI”) for the project with the LCC on October 30, 2007.  Id. at p. 2.  On December 17, 2008, the LCC issued an Order of Conditions (“OOC”) that approved the project.  Id.  Kasparian’s January 2, 2009, appeal of the OOC listed 13 issues.  His argument primarily focused on the flow regime of Chester Brook which originated on the site, and the validity of the drainage calculations related to downstream flooding.  Id.  Kasparian predicated his assertion on historic USGS maps.  Id.  He indicated that the maps showed that Chester Brook was misidentified by the LCC in its January 26, 2006, Determination of Applicability (“DOA”).  Id.  Specifically, the LCC labeled Chester Brook intermittent, but it should have been classified as perennial.  Id.  
DOAs are only binding for a three year period; so the 2006, DOA here expired on January 26, 2009.  Id.  As a result, the Department conducted its own evaluation of the classification of the Chester Brook.  Id.  The Department’s evaluation was based both on observations of the site as well as the fact that the watershed area for this portion of Chester Brook, which is the headwater of the brook, is approximately 0.1 square miles, and the surficial geology of this watershed is primarily glacial till.  Id.  The Department reached the same conclusion as the LCC’s 2004, DOA.  Id.  
In taking this position, the Department concluded that pursuant to the Rivers Project Act, 310 CMR 10.58(2), a perennial stream is defined as one that has a watershed area of at least one-half square mile and the surficial geology contains 75 per cent or more of stratifies layers of sand and gravel deposits, neither of which are present on the project site that is the subject of this appeal.  Id.  The Department further concluded that perennial flow depends on both surface runoff and groundwater baseflow that is provided primarily by the surficial deposits in the watershed.  Id.  Building on this foundation, the Department found that a small watershed area combined with surficial deposits that have a low hydrologic storage capacity, such as glacial till, can not provide the baseflow to sustain perennial flow during drier periods of the year.  Id.  For present purposes, this means that this portion of Chester Brook does not have a 200 foot Riverfront Area associated with it.  Id.  The Department allowed that Chester Brook may become perennial at some point farther downstream, and would then be subject to the jurisdiction of the Rivers Project Act.  Id. 

The Department’s review of the file and its March 18, 2009, site inspection confirmed that the project site contained the following resource areas subject to protection under the Act:  BVW and bank of an intermittent stream.  Id. at p. 1.  The Department further determined that in accordance with the Massachusetts Wetlands Protection Act (“MWPA”) and the Wetlands Regulations, the aforementioned areas are presumed to be significant to protected statutory interests.  Id.  At any rate, it noted that construction activity will only occur in the buffer zone of the BVW.  Id.  

The Department used the SCS TR-20 Hydrocad computer program to perform its analysis.  Id. at p. 2.  According to the drainage calculations in the September 8, 2008, revision submitted by Lyman, post-development runoff is less than pre-development.  Id. at p. 2.  The Department decided that runoff will be accomplished by a stormwater management system that consists of catch basins, stormceptors, infiltration systems, and a detention basin with a forebay.  Id.  

The Department paid special heed to the project’s stormwater management system, finding that the system met all of the standards of its 2007, Stormwater Policy that was in effect when the NOI was submitted.  Id. at p. 3.  In its SOC, the Department decided that the stormwater runoff rates and volumes from the development will be controlled by the stormwater management system so that the 2 year, 10 year, 25 year, and 100 year storm events will all be less than the pre-development runoff rates and volumes.
  Id.  The Department also found that the project’s stormwater management system ensured that the proposed development did not contribute to any flooding issues downstream of Chester Brook.
  Id.  Based on the record and consideration of all issues, the Department opined that the OOC protected the interests of the MWPA.  On that basis, the Department issued the SOC which affirmed the OOC pursuant to 310 CMR 10.05(7)(i).
B.
Proceedings Before The OADR
Kasparian filed this appeal with the Office of Appeals and Dispute Resolution (“OADR”) on May 14, 2009.  On June 16, 2009, I conducted a Pre-Screening Conference (“Conference”) in accordance with 310 CMR 1.01(5)(a)15; 310 CMR 10.05(7)(j)7.a; and the Scheduling Order that was issued to the parties on June 3, 2009 (“the Scheduling Order”).  The Scheduling Order required that the parties file Pre-Hearing Statements prior to the Pre-Screening Conference.  It also required that the statements set out the parties’ respective positions in the appeal and “the names and addresses of [their respective] witnesses, including expert witnesses, who [would] be filing Pre-filed Testimony.”  See Scheduling Order, ¶ 8.  Kasparian identified the following witnesses:  “Angela Flick, Oxbow Associates, and an unnamed engineer.”  See 310 CMR 1.01 (9)(c)1.b; Amended Pre-Screening Conference Report and Order, July 22, 2009; Kasparian Pre-Screening Conference Statement, Section V at p. 3.  
At the Conference, where all parties were represented, the Department and Lyman contended that the SOC was properly issued.  See Department Pre-Screening Conference Statement, June 12, 2009, pp. 2-3; Lyman Pre-Screening Conference Statement, June 15, 2009, pp. 1-2.  They insisted that the project as conditioned, met the performance standards set forth in the Stormwater Management Policy.  Id.  The Department and Lyman further declared that the proposed work did not occur in any of the Wetland Resource Areas identified on the site.  Id.  Conversely, Kasparian alleged that “the SOC is inconsistent with the standard for work in a Buffer Zone; the stormwater calculations are incorrect and the stormwater management system will fail for major storm conditions.”  See Kasparian Pre-Screening Conference Statement, June 15, 2009, Section III at p. 2.  
All parties agreed that settlement was not possible.  Accordingly, I issued a Schedule of Proceedings in the Pre-Screening Conference Report that established when pre-filed testimony in support of their respective cases was due.
  In addition, the parties agreed on the following issues for resolution in the appeal:
1.
Whether the petitioner has standing to bring this appeal?

2.
Whether Chester Brook is a perennial stream? 

3.
Whether the project’s stormwater calculations are correct? 

4.
Whether the project’s stormwater management system meets the requirements of the Department’s Stormwater Management Policy?

On August 6, 2009, the Department filed a Motion to Dismiss for Failure to Prosecute pursuant to 310 CMR 1.01(11)(d).1.  As grounds, it pointed to Kasparian’s failure to file either “Direct Testimony [or] any request to extend the deadline for doing so or any memorandum in support of his position.”  See Department’s Motion to Dismiss at p. 1.  On August 10, 2009, Kasparian filed a one page opposition in which he asserted that his March 17, 2009, filing constituted a direct case.  Nonetheless, he contemporaneously filed an eight paragraph affidavit that included various other unnamed witnesses “who may testify in support of [his] position.” 
  See Petitioner’s Direct Case ¶¶ 9 (a)-(g).  
On August 10, 2009, the OADR received Lyman’s Motion for Summary Decision and Motion to Dismiss Petitioner’s Appeal for Failure to Comply with Conference Report and Order.  In its filings, Lyman argued that Kasparian did not have standing and failed to file and/or serve his pre-filed testimony and supporting memorandum of law by July 28, 2009, pursuant to the Schedule of Proceedings.
  See generally Lyman Motion for Summary Decision.  OADR received Kasparian’s Opposition to Summary Judgment on August 24, 2009.

On August 27, 2009, I issued an Order to Show Cause.  Kasparian was directed to file a legal memorandum with OADR by September 4, 2009, showing cause why I should not dismiss this appeal pursuant to 310 CMR 1.01(9)(c).2; 310 CMR 1.01(10); 310 CMR 1.01(11)(d).1; and 310 CMR 1.01 (12)(f).  Further, the Department and Lyman were not required to file their pre-filed testimony pursuant to the Schedule of Proceedings set out above on August 27, 2009.
Subsequently, Kasparian filed a Supplemental Affidavit in Opposition to Summary Judgment; Response to Order to Show Cause; two Motions to Replace Presiding Officer and Remand to DALA and Desist Probable Privacy Invasion; Motion to Require Pre-Filed Testimony; Motion to Strike Order of Conditions; Submission of Matters of Which to Take Notice; and an Amendment Newly Discovered Evidence of Waltham Street Flooding.  Lyman and the Department opposed Kasparian’s filings.
IV.

DISCUSSION

A.
Standard of Review
A motion for summary decision under 310 CMR 1.01(11)(f) tests for the presence of genuine, material factual issues requiring adjudication via hearing.
  Where there is no genuine dispute as to a claim’s material facts and the legal result is clearly indicated, summary decision may be granted on that claim in favor of the movant or against if appropriate.
  In this type of case, the law demands that a party moving for summary decision affirmatively show that no genuine and material factual issue exists.  See 310 CMR 1.01(11)(f).  This may be accomplished through the use of factual affidavits made on personal knowledge by a competent witness or documents, or by using other evidentiary material such as answers to interrogatories and admissions on file.  Id.  
If the movant makes this showing, the burden shifts to the party opposing summary decision to show by competent evidence that a genuine, material factual issue exists barring summary decision.  See e.g., In the Matter of Bryan, Docket No. DEP-04-767, Recommended Final Decision, 12 DEPR 120, 121 (July 25, 2005); In the Matter of Drohan, Docket No. 95-083, Final Decision, 3 DEPR 39 (March 1, 1996).  Numerous decisions establish that in opposing a motion for summary decision, a party must present competent evidence and may not rely on speculative and unsupported assertions.  See, e.g., In the Matter of Lipkin, Docket No. 92-043, Final Decision, 2 DER 249 (December 22, 1995); In the Matter of Rogers, Trustee, Albert Rogers Trust, Docket No. 95-053, Final Decision, 2 DEPR 176, 177 (August 14, 1995)(party opposing motion can not simply rest on pleadings, assertions or belief).  The final coda is that summary decision must be construed with due regard not only for the rights of the petitioner asserting claims and defenses that are adequately based in fact to have those claims and defenses tried at a hearing, but also for the rights of persons or entities opposing such claims and defenses to demonstrate in the manner provided by 310 CMR 1.01, prior to the hearing, that the claims and defenses have no factual basis.  In the Matter of Rogers, Trustee, Albert Rogers Trust, 2 DEPR at 177.
B. Statutory and Regulatory Framework


As the party challenging the SOC, Kasparian has the burden of proof on all issues,

including whether the Department improperly issued the SOC.
  See 310 CMR 10.05(7)(j)2.b.iv; 310 CMR 10.05(7)(j)2.b.v; 310 CMR 10.05(7)(j)3.a; 310 CMR 10.05(7)(j)3.b.  Section 10.05(7)(j)3.a of 310 CMR provides that:

[a] Party who has timely filed an Appeal Notice must file with the Department and serve a copy on all parties its Direct Case no later than forty-five days after 

the Pre-screening Conference. 

(emphasis supplied).  The petitioner’s “Direct Case” is:

the evidence that [the petitioner] seeks to introduce in support of its position, as well as any legal argument the [petitioner] wishes to provide.  The Direct Case may include, but is not limited to, statements under oath by lay witnesses and expert witnesses, technical reports, studies, memoranda, maps, plans, and other information that a party seeks to have the Presiding Officer review as part of the 

adjudicatory proceeding.
Id.

Succinctly stated, Kasparian must “produce at least some credible evidence from a competent source in support of [his] position[s].”  See 310 CMR 10.03(2); 310 CMR 10.05(7)(j)3.b.  Indeed, to prevail against the SOC’s factual determinations he must present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  See 310 CMR 10.05(7)(j)3.c.  Failure to present such evidence constitutes a waiver of the petitioner’s claims.  Id.  Significantly, the relevancy and admissibility of evidence that the parties seek to introduce in the hearing on the merits is governed by G.L. c. 30A, § 11(2).  As the statute explains:

Unless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law.  Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.  Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

See G.L. c. 30A, § 11(2).

The provisions of G.L. c. 30A, § 11(2) are incorporated in 310 CMR 1.01(13)(h), which

also govern Wetland Permit Appeal hearings.  See 310 CMR 10.05(7)(j)9.  Section

1.01(13)(h)(1) of 310 CMR provides:

Unless otherwise provided by any law, the Presiding Officer need not observe the

rules of evidence observed by courts, but shall observe the rules of privilege

recognized by law.  Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.  The weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer.  Unduly repetitious or irrelevant evidence may be excluded.

See 310 CMR 1.01(13)(h)(1).
Based on the discretion accorded to me by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1), I have only considered the sworn pre-filed testimony of the parties’ respective witnesses and the documentary evidence referenced in their testimony in making my findings and recommendations in this Recommended Final Decision.
C. Analysis
(1)
Kasparian’s Claims Of Aggrievement Confer Standing Under The Act.
310 CMR 10.04 defines “abutter” as the “owner of land abutting the activity.”  The regulation defines “owner of land abutting the activity” as an “owner of land sharing a common boundary or corner with the site of the proposed activity in any direction, including land located directly across a street, way, creek, river, stream, brook or canal.”  See 310 CMR 10.04.  Conversely, pursuant to 310 CMR 10.04, a “Person Aggrieved”:

means any person who, because of an act or failure to act by the issuing authority, may suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public and which is within the scope of the interests identified in G.L. c. 131, § 40.  

Id.
Beyond that, an aggrieved party “must specify in writing sufficient facts to allow the Department to determine whether or not the person is in fact aggrieved.”  See 310 CMR 10.04; In the Matter of Hull, Docket No. 88-22, Decision on Motion for Reconsideration of Dismissal, 6 MELR 1397, 1407 (July 19, 1999)(party must state sufficient facts which if taken as true demonstrate the possibility that injury alleged would result from allowed activity).  In addition, “an allegation of abstract, conjectural or hypothetical injury is insufficient to show aggrievement.”  In the Matter of Charles Doe, Doe Family Trust, Docket No. 97-097, Final Decision, 5 DEPR 61, 64 (April 15, 1998).
Lyman argued that “the only possible basis for . . . Kasparian to have standing to bring this appeal would be if he could prove, by credible evidence, that he was an aggrieved person.”  See Lyman Motion for Summary Decision at ¶ 6.  I believe that this argument is wide of the mark.  For one thing, Kasparian’s listed address is 113 Warwick Avenue, Waltham, Massachusetts.  See Kasparian Opposition to Summary Judgment at p. 10.  Accordingly, I take judicial notice of the fact that he lives 1.30 miles from the project site.
  
For another, Kasparian advances two theories to support his claim of standing, i.e., he is an “abutter” and he is “aggrieved.”
  See Kasparian Affidavit if Opposition to Summary Judgment at ¶¶ 4, 5, 6, 7, 12; Kasparian Supplemental Affidavit in Opposition to Summary Judgment at ¶ 3.  As Kasparian correctly maintains, whether or not a party is aggrieved is not a particularly difficult burden to meet.  See Kasparian Opposition to Summary Judgment at p. 3; In the Matter of Charles Doe, Trustee Doe Family Trust, Docket No. 97-097 Final Decision 5 DEPR 61, 64 (April 15, 1998).  Standing is “analogous to a rule of pleading rather than to an evidentiary rule.”  Id.; (quoting In the Matter of the Town of Hull, Docket No. 88-022, Decision on Motion for Reconsideration of Dismissal, 6 MELR 1397, 1407 (July 19, 1988)).  Both Doe and Town of Hull recognize that “while an allegation of abstract, conjectural or hypothetical injury is insufficient to show aggrievement, a person claiming to be aggrieved need only present facts showing a possibility of injury related to the interests protected by the MWPA, and is not required to prove that the injury would actually occur or that he or she is entitled to the relief sought on appeal in order to show aggrieved person standing.”  Id.  These cases directly control the situation at hand.  Thus, Kasparian has the better of this argument.  


In fact, Kasparian’s opposition papers automatically entitle his allegation that he will suffer harm that is different in kind to extra ballast.  See Kasparian Affidavit in Opposition to Summary Judgment at ¶¶ 4-19a-e.  This is because, he relies heavily on the assertion that “[l]ands in Lexington bordering Waltham act as a watershed for flows into Waltham since Waltham as a whole is down gradient from Lexington.”  Id.  “Waltham/Lexington Street area is a perfect illustration and example of rain-storm water runoff from Lexington into Waltham, including from this developer’s project area.”  Id.  Kasparian also avers that “[a]ll of the increased run-off from this project is directed directly into the abutting wetlands without abatement or attenuation; there are no large water retention areas.”  Id.  “The project shall increase runoff and increase downstream flooding that already exists by my personal observations over many years.”  Id.  Kasparian posits that “[d]ownstream flooding already exists and will increase on Waltham/Lexington Street at the town line near location of the Washington Savings Bank in Lexington.”  Id.  He goes on to state, “[m]y direct abutting single-family detached-home is down gradient of a portion of the proposed project and shall be subject to increased run-off, by my personal observations; not all of my lot is down gradient, but portions are.”  Id.  It follows that Kasparian has met the low-threshold burden, and accordingly has standing to appeal the SOC as an aggrieved person.  See In the Matter of Charles Doe, Trustee, Doe Family Trust, 5 DEPR 61 at 64.
(2) Kasparian’s Pre-filed Testimony Is Substantively Inadequate.
Inasmuch as the regulations and case law make manifest that the party allegedly aggrieved must carry the burden of proving that the Department erred, logic suggests that I strictly scrutinize the sufficiency of what Kasparian labeled his “direct case.”  See Section IVB supra.  Turning to specifics, “[p]re-filed testimony ‘takes the place of live direct examination at the adjudicatory hearing and is intended to do everything for the party filing the pre-filed testimony that live testimony would have been expected to do for it, which includes meeting the party’s various burdens on . . . [his or her] direct case.’”  In the Matter of Scott Cheney, Docket No. 98-096, Final Decision 6 DEPR 198, 199 n. 3 (October 26, 1999)(quoting In the Matter of Cormier Construction Company, Docket No. 93-071, Final Decision 1 DEPR 159, 160 (June 30, 1994)).  Moreover, “[i]t is standard procedure in wetlands permit appeals for the party contesting the Department’s position generally the petitioner, as is the case here to file its direct testimony first, consistent with the burden of going forward imposed on that party by 310 CMR 10.03(2).”  In the Matter of Scott Cheney, 6 DEPR 198, 199 at n. 4.  

The precepts I have just surveyed frame the inquiry here, and to come within the compass of that provision Kasparian must “produce at least some credible evidence from a competent source” on all four issues.  Id.  Additionally, he must do this in the pre-filed testimony and exhibits that comprise his direct case.  Id. at 200; see also 310 CMR 10.03(2); 310 CMR 1.01(13)(h)(1).  A decision is properly granted against Kasparian if his pre-filed testimony and exhibits contain no such evidence.  Id.; In the Matter of Meadows at Marine Bay, Docket No. 98-006, Final Decision 6 DEPR 16, 19 (February 18, 1999), reconsideration denied, 6 DEPR 64 (March 23, 1999); In the Matter of O’Brien, Trustee, Scenic Heights Realty Trust, Docket No. 95-100, Final Decision, 4 DEPR 180 (October 23, 1997); In the Matter of Wannie, Docket No. 94-059, Partial Directed Decision, Decision on Motion to Strike and Temporary Stay 2 DEPR 203 (September 7, 1995), confirmed by Final Decision, 2 DEPR 245 (November 27, 1995).  
“These standards do not instruct how a sufficient direct case or deficient one for that matter can be recognized, and there is no universal benchmark by which the sufficiency or insufficiency of a direct case can be determined.”  In the Matter of Scott Cheney, 6 DEPR at 200.  Accordingly, whether Kasparian’s submissions are “sufficient or not depends on what the issue is and what type of proof would qualify as ‘some evidence from a competent source.’”  Id.  

Nevertheless, the law is unequivocal on a single significant point.  “Even expert testimony does not sustain the burden of going forward on an issue if it presents opinions without supporting facts.”  See e.g., Gencarelli v. Department of Environmental Protection, No. 97-P-1860, Memorandum and Order Under Rule 1:28 (February 9, 1999) affirming In the Matter of Gencarelli, Docket No. 90-159, Final Decision After Remand, 3 DEPR 90 (May 16, 1996)(applicant’s failed to meet burden where witness furnished no factual support for opinion); In the Matter of Haddad, Docket No. 98-028, Ruling On Motion For Directed Decision and Motion To Dismiss, 6 DEPR 13, 14 (January 8, 1999)(petitioner failed to meet burden where expert presented no facts supporting conclusion).  Further, expert testimony does not sustain a party’s burden if it speculates without the benefit of supporting data.  In the Matter of Wannie, 2 DEPR 203 at 205-06.  Last but not least, “expert testimony does not suffice to sustain the burden of going forward on an issue if the testimony is based on improper, or improperly applied, methodology.”  See In the Matter of Oxford Housing Authority, Docket Nos. 92-026, 93-008, Final Decision 1 DEPR 5 (January 21, 1994) reconsideration denied, 1 DEPR 55 (February 22, 1994), affirmed in part (as to availability of directed decision) sub nomine Widen v. Oxford Housing Authority, Civil Action No. WWOCV 94-0044130, Memorandum and Order on Defendant’s Motion To Dismiss (Worcester Superior Court October 20, 1994).


I begin the determination here by identifying what is and what is not alleged to be deficient about Kasparian’s direct case, which consists entirely of assertions by him, with photographs and maps attached as exhibits.  In attacking the sufficiency of Kasparian’s case, both Lyman and the Department call into question Kasparian’s qualifications to present expert testimony and his familiarity with the project site.  See generally Lyman Motion for Summary Decision ; Department Motion to Dismiss.  Lyman and the Department both argue that Kasparian’s opinions lack factual support and therefore do not constitute evidence that sustains his burden of going forward.  Id.  

Having canvassed the evidence in Kasparian’s “direct case,” I agree that he fails to sustain his burden.  In the first place, despite the fact that Kasparian holds a Bachelor’s and a Master’s degree from the Massachusetts Institute of Technology as well as a Doctorate from Renssenlaer Polytechnic Institute, there is no evidence in the record that he was qualified to testify on the issues in this appeal.  See Kasparian Affidavit in Opposition to Summary Judgment at ¶ 1.  This is so because the regulations at issue here required evidence from a “competent source.”  See 310 CMR 10.03(2); In the Matter of Massachusetts Water Resources Authority, Docket No. DEP-04-734, Final Decision 12 DEPR 167, 168 (September 20, 2005).  

Admittedly, “knowledge of matters relevant to wetlands cases can be acquired through education, training or experience, and experts need not be professionals or hold advanced degrees.  The actual qualifications of the witness, in terms of what the individual knows about the topic and the facts of the case are much more important than the individual’s title.”  Id.; (quoting In the Matter of Scott Cheney, 6 DEPR 198 at 200).  Additionally, “while many individuals who may testify in department proceedings may consider themselves, or be considered by others, to qualify as a ‘[w]etlands scientist’ or ‘wetlands consultant’ or the more general ‘environmentalist’ ‘ecologist’ or ‘naturalist’ the focus is properly on indicia of specialized knowledge relevant to the proceeding.”  Id.  Based on this analysis, I reject Kasparian importunings to categorize himself as qualified to give testimony on the complex issues in this appeal.  

Next, Kasparian’s direct testimony is purely speculative because it was not grounded by any identified factual foundation that is, field observations, calculations, measurements, or other data.  Id.  Notwithstanding the lack of factual foundation, Kasparian’s direct testimony also failed because it was comprised solely of his opinions and conclusions.  Id.  Finally, the direct testimony filed by Kasparian was accompanied by maps and later submitted color photographs all of which are ambiguous. 
  Because Kasparian’s direct testimony consists of factually unsupported opinion and speculation, I find that it does not constitute evidence from a “competent source” “on which reasonable persons are accustomed to rely in the conduct of serious affairs.”  See 310 CMR 1.01 (13)(h).1; In the Matter of Oxford Housing Authority, supra.  
In this case, I need not probe the point more deeply.  Refined to its bare essence Kasparian’s “direct case’ essentially reiterates the statements in his Request for Adjudicatory Hearing, albeit more expansively.  Nothing contained in it adds incrementally to my assessment of the sufficiency of his direct case.  On these bases, he failed to sustain his burden.

(3)
Kasparian’s Request For Disqualification Of The 



Presiding Officer Failed To Demonstrate A Lack Of Impartiality.
Kasparian moved for my recusal as Presiding Officer following issuance of my August 27, 2009, Order to Show Cause after he failed to file pre-filed testimony in support of his claims.  See Motion to Replace Presiding Officer and Remand to the Division of Administrative Law Appeals (“DALA”)
; Motion to Replace Technically Un-Qualified Hearing Officer.  310 CMR 1.03(6) addresses this issue and provides in relevant part that “[i]f a [p]arty files a timely and sufficient motion and supporting affidavit of bias or other ground for disqualification of a Presiding Officer, and the Presiding Officer does not disqualify himself/herself pursuant to such motion, such motion and all material submitted in support of and opposition to such motion shall be made part of the record, and the Agency may rule on the motion as part of the Decision in the Adjudicatory Proceeding, or at such earlier time as justice may require.  See 310 CMR 1.03(6).

It is undisputable that “[a] judge must perform judicial duties impartially and fairly . . . [and] refrain from speech, gestures, or other conduct that could reasonably be perceived as evidencing bias or prejudice and must require the same standard of conduct of others subject to the judge’s direction and control.”  See Supreme Judicial Court Rule 3:09 Code of Judicial Conduct, Cannon 3(c)(1)(a).  Furthermore, our legal system is based on the principle that an independent, fair and competent judiciary will interpret and apply the laws that govern us.  Therefore, the role of the judiciary is central to American concepts of justice and the rule of law.  
Without question, “a judge who manifests any bias or prejudice in a proceeding impairs the fairness of the proceeding and brings the judiciary into dispute.  Facial expression and body language, in addition to oral communications, can give parties or lawyers in the proceeding . . . and others an appearance of judicial bias.  A judge must be alert to avoid behavior that may be perceived as biased or prejudicial.”  Id.  Equally important, when faced with a challenge to his impartiality, a judge must consult first his own emotions and conscience, and if he passes the internal test of freedom from disabling prejudice, he must next attempt an objective appraisal of whether this is a proceeding in which his impartiality might reasonably be questioned.  Id.; Howe v. Prokop, 21 Mass. App. Ct. 919 rev. denied 396 Mass. 1105 (1985).
In an analogous context, the decision to grant or deny motion for disqualification is left to the discretion of the trial judge.  Commonwealth v. Eddington, 71 Mass. App. Ct. 138 rev. denied, 451 Mass. 1106 (2008); Commonwealth v. Adkinson, 442 Mass. 410 (2004); Commonwealth v. Dane Entertainment Services, Inc., 18 Mass. App. Ct. 446 (1984).  It is well settled that on a motion for recusal, faced with a question of one’s capacity to rule fairly, the [Presiding Officer] must consult first his own emotions and conscience, and if he passes the internal test of freedom from disabling prejudice, he must next attempt an objective appraisal of whether this is a proceeding in which his impartiality might reasonably be questioned.  See e.g., Masingill v. EMC Corporation, 449 Mass. 532 (2007); Lena v. Commonwealth, 369 Mass. 571 (1976); King v. Grace, 293 Mass. 244 (1936).  
The case law that limns the applicable standard for recusal instructs that “[a] party who suggests that recusal is appropriate must support the motion with facts that ‘provide what an objective, knowledgeable member of the public would find to be a reasonable basis for doubting the judge’s impartiality.’”  In re: Boston’s Children First, 244 F.3d 164, 167 (1st Cir. 2001)(quoting In re United States, 666 F.2d 690, 694 (1st Cir. 1981)).  Kasparian did not cross this threshold.  Id.; cf. United States v. Giorgi, 840 F.2d 1022, 1035 (1st Cir. 1988)(explaining that unless party can establish reasonable basis to doubt judge’s impartiality by some kind of probative evidence then judge must hear case as assigned)(emphasis in original).  

These principles are dispositive here.  “Despite the plethora of charges and the voluminous affidavits and records submitted for and in opposition to the motions, the issue [Kasparian presented] is comparatively simple and must be decided within the framework of the applicable rules and controlling authorities cited above and not [Kasparian’s] recriminatory statements and counter charges.”  Murchison v. Kirby, 27 FRD 14 (D. N.Y. 1961).  I find that as a matter of law, Kasparian’s claims of “pre-disposed negative prejudice . . . [that] constituted bias” did not require my disqualification.  Commonwealth v. Gogan, 389 Mass. 255 (1983).  In short, the mere fact that Kasparian suffered adverse rulings during litigation does not establish my lack of impartiality.  Clark v. Clark, 47 Mass. App. Ct. 737 (1999); Foley v. Foley, 27 Mass. App. Ct. 221, rev. denied 405 Mass. 1202 (1989).  What is more, even if “a judge was brusque at times during trial, bias or unfairness on the part of the judge was not established.”  O’Connell v. Bank of Boston, 37 Mass. App. Ct. 416, rev. denied 419 Mass. 1104 (1994)(if judge showed impatience it was doubtless explainable by his perceiving some of the plaintiff’s counts as borderline frivolous).  Id.  
Rather significantly, I find that any references to legal remedies or legal consequences that flowed from my Order to Show Cause were not evidence of bias, such that it required my disqualification as Presiding Officer.  Id.  Even more tellingly, the record here is completely devoid of any evidence that the decision making process was anything but fair and impartial.  See In the Matter of Eugene M. Novak, and Christine Florio, 2 DEPR at 128.  Upon the argument Kasparian presented, I find no basis for granting the requested relief, and accordingly, that branch of his motion is denied.
V. CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision that allows the parties’ Motions for Summary Decision, dismisses the petitioner’s appeal, and affirms the SOC.
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Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

� The operation and maintenance of the stormwater system will be the responsibility of the developer until a homeowner’s association assumes responsibility.  Id.  





� The drainage calculations were also reviewed independently by Tutela Engineering Associates, Inc. which indicated that the project appeared to comply with the Department’s Stormwater Policy.  See SOC at p. 3.  





� Jurisdictional, Stay and		On or before Friday, August 7, 2009; 


Preliminary Dispositive Motions


Petitioner’s Pre-filed		On or before Tuesday, July 28, 2009;


Direct Testimony and


supporting Memorandum of Law


Respondent/Intervenor/Department’s On or before Thursday, August 27, 2009;


Pre-filed Direct Testimony and


supporting Memorandum of Law


Petitioner’s			On or before Thursday, September 3, 2009;


Rebuttal Testimony 


Hearing				On Thursday, September 24, 2009; 


Recommended Final Decision	On or before October 11, 2009;





� Kasparian named the following witnesses:  “himself; Waltham Police Department; Waltham Engineering Department; Waltham Conservation Commission; all Lexington Conservation Commission members and their agents; and a USGS engineer.”  See Kasparian Direct Case, at p. 3 ¶¶ 9 (a)-(g).  





� A Presiding Officer may impose sanctions on a party where “[the] party . . . demonstrates an intention to delay the proceeding[s] or resolution of the proceedings” in an appeal.  See 310 CMR 1.01(10).  This includes a party who files pleadings or other papers in an appeal “interposed for delay,”310 CMR 1.01(4)(b), or contain “impertinent or scandalous matter.”  See 310 CMR 1.01(11)(c).  Furthermore, any party may move to dismiss for failure of the other party to prosecute or comply with these rules or with any order of the agency or presiding officer.  See 310 CMR 1.01(11)(d).  For another thing, 310 CMR 1.01(10) sets out that sanctions are appropriate when “a party fails to file documents as required, respond to notices, correspondence or motions, comply with orders issued and schedules established in orders or otherwise fails to prosecute the adjudicatory appeal; demonstrates an intention not to proceed; demonstrates an intention to delay the proceeding or resolution of the proceedings; or fails to comply with any of the requirements set forth in 310 CMR 1.01.”  In the case that a party fails to proceed in any of the aforementioned ways, the presiding officer may impose sanctions that entail, inter alia: “dismissing the adjudicatory appeal as to some or all of the disputed issues . . . dismissing the party being sanctioned from the appeal and . . . issuing a final decision against the party being sanctioned.”  Id.  In the instant case, Lyman’s motions for dismissal based on failure to prosecute were not unmet by countervailing materials.  See Standerwick v. Zoning Board of Appeals of Andover, 447 Mass. at 35 (quoting Kourouvacilis v. General Motors Corporation, 410 Mass. 706, 714 (1991)(citing Celotex Corporation v. Catrett, 477 U.S. 317, 328 (1986).  Indeed, the record is replete with Kasparian’s oppositions.  Moreover, as is more fully explained below, I find that Kasparian “produce[ed] at least some credible evidence in support of his position.”  See Kasparian Direct Case; In the Matter of Scott Cheney, Docket No. 98-096 Final Decision 6 DEPR 198, 200 (October 26, 1999).





� 310 CMR 1.01(11)(f) provides in relevant part:  Any party may move with or without supporting affidavits for a summary decision in the moving party's favor upon all or any of the issues that are the subject of the adjudicatory appeal.  The Presiding Officer shall not act on any motion for summary decision until at least14 days after filing. During this time, parties opposed to the motion may file opposing affidavits.  The decision sought shall be made if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a final decision in its favor as a matter of law.  A summary decision interlocutory in character may be made on any issue although there is a genuine controversy as to other issues.  Summary decision, when appropriate, may be made against the moving party.  The granting of summary decision upon the whole case or for all the relief asked shall be subject to 310CMR 1.01(14).  Supporting and opposing affidavits shall be made on personal knowledge, shall set forth such  facts as would be admissible in evidence in Massachusetts courts, and shall show affirmatively that the affiant is competent to testify to the matters stated in the affidavit.  Sworn or certified copies of all papers or parts of papers referred to in an affidavit shall be attached to or served with the affidavit.  The Presiding Officer may permit affidavits to be supplemented or opposed by depositions, answers to interrogatories, or further affidavits, provided that motions made pursuant to 310CMR 1.01(11)(e) shall be granted or denied solely on the basis  of evidence admissible in Massachusetts courts.  When a motion for summary decision is made and supported as provided in 310 CMR 1.01(11)(e), a party opposing the motion may not rest upon the mere allegations or denials of said party's pleading, but must respond, by affidavits or as  otherwise provided in 310 CMR 1.01, setting forth specific facts showing that there is a genuine issue for hearing on the merits.  If a party does not respond, summary decision, if appropriate, shall be entered against the party.  Should it appear from the affidavits of a party opposing the motion that the party cannot for reasons stated present by affidavit facts essential to justify opposition to the motion, the Presiding Officer may deny the motion for summary decision or may order a continuance to permit affidavits to be obtained or depositions to be taken or discovery to be had or may make such other orders as is just.  See 310CMR 1.01(11)(e).





� In a somewhat related vein, Department regulations hardly stand alone in conditioning a grant of summary decision on viewing the evidence in the light most favorable to the nonmoving party, where all material facts have been established and the moving party is entitled to a judgment as a matter of law.  See e.g., Community National Bank v. Dawes, 369 Mass. 550, 556 (1976)(order granting summary judgment upheld only if it relies on undisputed material facts and moving party entitled to judgment as matter of law).


� 310 CMR 10.05(7)(j)3.b provides in relevant part, “[t]he Petitioner has the burden of going forward pursuant to 310 CMR 10.03(2), and proving its direct case by a preponderance of the evidence.”  Id.





� The Department’s regulations serve as the most reliable guidepost for the task of applying the legal construct of judicial notice here.  In the main, 310 CMR 1.01(13)(l) states:  “The Presiding Officer may take notice of any fact which may be judicially noticed by the courts, and in addition may take notice of general, technical or scientific facts within the Department’s specialized knowledge.  Parties shall be noticed of the material so noticed, and they shall be afforded an opportunity to contest the facts so noticed.  The Presiding Officers may utilize their experienced knowledge in the evaluation of the evidence.”  See 310 CMR 1.01(13)(l).  Additionally, “[a]gencies may take notice of any fact which may be judicially noticed by the courts, and in addition, may take notice of general, technical or scientific facts within their specialized knowledge.”  Paul J. Liacos, Handbook of Massachusetts Evidence, § 2.6 (6th ed. 1994)(agencies may take notice of any fact which may be judicially noticed by the courts and may take notice of general technical or scientific facts within their specialized knowledge).  Id.





� There is an open question as to whether Kasparian is an abutter since none of the parties directed me to any useful evidence on this point in the record.  See Kasparian Affidavit in Opposition to Summary Judgment at ¶¶ 17-17; Lyman Motion for Summary Decision on Grounds that Petitioner Does Not Have Standing.  However, I find that I need not reach the issue because Lyman’s standing challenge fails on other grounds.  In the Matter of Charles Doe, Trustee, Doe Family Trust, 5 DEPR 61 at 63.


� Kasparian presented additional evidence, but it too was speculative.  See Kasparian Newly Discovered Evidence.





� Alternatively, I find that Kasparian submitted only a summary of the testimony he intended to present at hearing as pre-filed testimony, as opposed to the full text required by 310 CMR 1.01 making his filing insufficient.  In the Matter of the Town of Bernardston, Docket No. 99-076, Ruling On Motion to Strike (February 7, 2000).





� As for Kasparian’s second point, that “this matter be remanded to . . . DALA to be promptly heard by a more objective and trained DALA Administrative Magistrate, hopefully with no prior bias,” I find that I am without authority to do so.  See In the Matter of Eugene M. Novak, and Christine Florio, Docket No. 95-022, Decisions on Motions and Order to Stay 2 DEPR 127, 128 ( June 16, 1995)(administrative law judge without authority to forward matter to Worcester Superior Court).  
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