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RECOMMENDED FINAL DECISION
On June 13, 2008, the Concerned Citizens of Manchester (“the petitioners”) brought this appeal challenging a Superseding Order of Conditions (“SOC”) that the Northeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Applicant Manchester Essex School Building Committee on May 28, 2008, under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The SOC approved the Applicant’s proposed Project at the Memorial School Building (“the School”) at 55 Lincoln Street in Manchester, Massachusetts.  Specifically, the SOC authorized the Applicant’s proposed construction of outdoor tennis courts for physical education classes at the School.  See SOC at pp. 1-2.  The proposed Project also called for construction of approximately 206 parking 

spaces, stormwater controls and landscaping.  Id.  The Department has jurisdiction over the proposed Project under the MWPA and the Wetlands Regulations because the proposed work will impact approximately 4,625 square feet of Riverfront Area as well as 8,800 square feet within Bordering Land Subject to Flooding.


The proposed Project was previously denied by the Town of Manchester Conservation Commission (“MCC”).  See SOC, at p. 1.  During the pendency of this appeal, the proceedings were stayed for one year: August 2008 to August 2009 as a result of further permitting proceedings regarding the proposed Project before the MCC.  See Order [of Presiding Officer Beverly Coles-Roby], August 28, 2009.  Those permitting proceedings culminated in the MCC’s approval of the Applicant’s revised plan for the proposed Project, and, as a result, the prior Presiding Officer lifted the stay in this appeal on August 28, 2009.  Id.


On November 9, 2009, the prior Presiding Officer established a schedule for final resolution of this appeal.  See Amended Pre-Screening Conference Report and Order [of Presiding Officer Beverly Coles-Roby], November 9, 2009.  The schedule called for the petitioners to file Pre-filed Testimony in support of their claims in the appeal by December 14, 2009.  Id., at p. 5.  On December 10, 2009, the prior Presiding Officer granted the petitioners a 16 day extension, until December 30, 2009, to file their Pre-filed Testimony.  See Order [of Presiding Officer Beverly Coles-Roby], December 10, 2009.  

To date, nearly three months after expiration of the December 30, 2009 deadline to file their Pre-filed Testimony, the petitioners have not filed any Pre-filed Testimony.  Indeed, the petitioners have not filed any responses to the Applicant’s and the Department’s respective motions of December 31, 2009 and January 4, 2010 seeking dismissal of the appeal due to the petitioners’ failure to file Pre-filed Testimony.  

The rule has long been that a party’s “[f]ailure to file pre-filed direct testimony within the established time, without good cause shown, [shall] result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  310 CMR 1.01(12)(f).  Indeed, “a petitioner’s failure to file written direct testimony is a serious default,” and “the equivalent of failing to appear at a [judicial proceeding] where the testimony is to be presented live.”  In the Matter of Gerry Graves, OADR Docket No. 2007-149, Recommended Final Decision, 2007 MA ENV LEXIS 66, at pp. 2-3 (November 26, 2007), adopted as Final Decision (February 22, 2008); In the Matter of Town of Southbridge Department of Public Works, OADR Docket No. WET-2009-022, Recommended Final Decision, at pp. 9-10 (September 18, 2009), adopted as Final Decision (October 14, 2009).  

Under 310 CMR 1.01(10) a party who fails to file proper Direct Examination or Rebuttal Testimony is also subject to sanctions for “failure to file documents as required, . . . comply with orders issued and schedules established in orders[,] . . . [or] comply with any of the requirements set forth in 310 CMR 1.01.”  Under 310 CMR 1.01(10), the Presiding Officer may “issu[e] a final decision against the party being sanctioned, including dismissal of the appeal if the party is 

the petitioner.

In sum, a Final Decision by the Department’s Commissioner affirming the SOC with reference to the Applicant’s revised plan for the proposed Project, would be quite appropriate.  Id.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision affirming the SOC with reference to the Applicant’s revised plan for the proposed Project because the petitioners have failed to file sworn Pre-filed Testimony in support of their claims in this appeal.  
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__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 
subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the 

Commissioner, in her sole discretion, directs otherwise.
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�  The prior Presiding Officer had jurisdiction over this appeal until February 26, 2010.  





�  The range of sanctions under 310 CMR 1.01(10) include, without limitation:


(a)	taking designated facts or issues as established against the party being sanctioned;





(b) 	prohibiting the party being sanctioned from supporting or opposing designated claims or defenses, or introducing designated matters into evidence;





(c) 	denying summarily late-filed motions or motions failing to comply with requirements of 310 CMR 1.01(4); 





(d) 	striking the party’s pleadings in whole or in part; 





(e) 	dismissing the appeal as to some or all of the disputed issues;





(f) 	dismissing the party being sanctioned from the appeal; and





(g) 	issuing a final decision against the party being sanctioned.





In addition to the dismissal authority conferred by 310 CMR 1.01(10)(e) above, under 310 CMR 1.01(11)(a)2.f, a “Presiding Officer may [also] summarily dismiss [an appeal]  sua sponte,” when the appellant fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  For the same reasons, the Presiding Officer may also dismiss an appeal pursuant to the Officer’s appellate pre-screening authority under 310 CMR 1.01(5)(a)15 which authorizes the Officer to “issu[e] orders to parties, including without limitation, ordering parties to show cause, ordering parties to prosecute their appeal by attending prescreening conferences and ordering parties to provide more definite statements in support of their positions.”  
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