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RECOMMENDED FINAL DECISION
In this wetlands permit appeal, the Petitioner, Jill Goodman, an abutter, challenges an Amended Superseding Order of Conditions that the Massachusetts Department of Environmental Protection’s Northeast Regional Office (“MassDEP” or “Department”) issued to the Marblehead Harbors and Waters Board of the Town of Marblehead (“Applicant” or “town”) concerning a project on its real property at 26 Stramski Way, Marblehead (“the Property”).  The appeal concerns, and is limited to, the amendment to a Superseding Order of Conditions (“SOC”) issued under the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00. 
  The SOC approved the construction of a pier and float system for the Property.  The approved pier and float system is predicted to impact approximately 303 square feet of Land Under the Ocean, 102 square feet of Coastal Beach, and 10 square feet of Coastal Bank.  The amendment to the SOC approved an extension of the pier by approximately 40 feet and changed its slope, in order to extend the attached floats farther from shore to prevent them from “bottoming out” during low tides.  The need for an amendment arose when a benchmark miscalculation was discovered in the original plans.  

The Petitioner objected to the approved amendment, stating in her Notice of Claim that it was not sufficient to avoid alleged impacts to Land Under the Ocean.  She claimed that “[a]ngling the pier and floats in a more southwesterly direction [away from her abutting property] would spare the exposed ledge and shellfish beds and would be beneficial from both a functional and aesthetic point.”  Notice of Claim, p. 1.  
The town and MassDEP moved to dismiss the appeal for lack of standing.  I recommend that the motions be allowed and that the appeal be dismissed based upon the Petitioner’s failure to state a claim upon which relief can be granted, to show standing, and to comply with an order for more definite statement.  Matter of Town of Andover, Docket Nos. WET 2011-036 and WET 2011-039, Recommended Final Decision (January 10, 2012), adopted by Final Decision (January 19, 2012) (dismissal for failure to show standing); Matter of Chatwood, Docket No. 2011-007, Recommended Final Decision (June 7, 2011), adopted by Final Decision (June 14, 2011) (dismissal for failure to comply with order).
DISCUSSION

To have standing under 310 CMR 10.05(7)(j)2.b.iii as an aggrieved party that party must include in its notice of claim “sufficient written facts to demonstrate status as a person aggrieved.”  Under 310 CMR 10.04, a “person aggrieved” is:
any person who, because of an act or failure to act by the issuing authority, may suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public and which is within the scope of the interests identified in M.G.L. c. 131, § 40. 

A person claiming status as an aggrieved person must present facts in the notice of claim to determine whether they have standing.  310 CMR 10.04 and 10.05(7)j.2.b.iii.  To show standing a party need not prove by a preponderance of the evidence that his or her claim of particularized injury is true.  Butler v. Waltham, 63 Mass. App. Ct. 435, 441, 827 N.E.2d 216 (2005).  "Rather, the plaintiff must put forth credible evidence to substantiate his allegations. In this context, standing becomes, then, essentially a question of fact for the trial judge."  Marashlian v. Zoning Bd. of Appeals of Newburyport, 421 Mass. 719, 721, 660 N.E.2d 369 (1996); see also Matter of Town of Hull, Docket No. 88-022, Decision on Motion for Reconsideration of Dismissal (July 19, 1988) (party must state sufficient facts which if taken as true demonstrate the possibility that injury alleged would result from the allowed activity); compare Standerwick v. Zoning Board of Appeals of Andover, 447 Mass. 20, 37 (2006) (plaintiff's case appealing zoning decision cannot consist of "unfounded speculation to support their claims of injury").
Shortly after Ms. Goodman filed her Notice of Claim the town moved to dismiss for lack of standing and MassDEP filed a concurrence with that motion.  I later entered an order requiring Ms. Goodman to respond to the motion to dismiss by a date certain, and I stated the following:

I suggest that Ms. Goodman go to the Office of Appeals and Dispute Resolution website
 to review the standing law summarized in the following Recommended Final Decisions: Matter of Andover, Docket No WET-2011-036 and WET-2011-039 (2012) and Matter of William Horne, Docket No. WET-2010-019 (2011).
Ms. Goodman responded on time, but her response was deficient, primarily because it was not sufficiently specific and supported by evidence from a competent source.  She had signed a letter stating that she was differently aggrieved than the general public because, in pertinent part: the extension of the pier will increase pier usage from propeller driven boats, “which will increase turbidity, impact the aquatic environment and result in bank and shoreline erosion.”  She claimed that her property, which allegedly includes coastal banks, buffer zones, wetlands and her seawall, is “at great risk of erosion caused by propeller agitation of the water.”  She also claimed that she would be harmed by exhaust fumes and noise pollution.  

Instead of dismissing Ms. Goodman’s appeal, I allowed her another opportunity to correct the pleading deficiencies.  This time, I required Ms. Goodman to: “(1) file with OADR (Office of Appeals and Dispute Resolution) a written, signed statement, pursuant to 310 CMR 1.01(6)(b), that specifically, clearly and concisely sets forth the facts and claims which are grounds for the appeal, and the relief sought, and (2) file with OADR written credible evidence from a “competent source” in support of her claims and alleged standing, pursuant to 310 CMR 1.01(11)(b).”  I cited relevant standing cases and examples of cases with evidence from a competent source and again referred her to the OADR website where the decisions could be found.
In her response, Ms. Goodman generally repeated her allegations, and included a new allegation that the pier would “bottom out at low tides on the exposed ledge and shellfish beds.”  She added a signed statement, not under oath, from Milton S. Fistel, a licensed professional engineer who has experience with “designing and permitting several piers and float systems in Marblehead.”  Mr. Fistel provided no information regarding his knowledge, experience, and education respecting wetlands, and thus there is insufficient evidence to determine whether he is a competent source with respect to wetlands impacts.  More importantly, he failed to provide any information concerning Ms. Goodman’s allegations of harm to wetlands and claims for particularized injury to her or her property.  Mr. Fistel simply opined that “[w]ith any wave action and minus tides the floats would bottom out.”  He added that the permitted extension would be over a ledge outcrop, which could pose a hazard to boats maneuvering near the floats.  He also stated that during a tropical storm or hurricane the floats could break loose and wash up on Ms. Goodman’s property and the pier should be elevated enough to prevent prop wash.  
In addition to the above deficiencies, the above allegations of fumes and noise pollution are not within the scope of the Wetlands Act or the Wetlands Regulations.  Generally, the allegations of boat use or hazards to navigation are also not within the scope of the Act and the regulations.  See e.g. 323 CMR 2.00 (regulating use of vessels).  Although Ms. Goodman is generally concerned with prop wash and Land Under Water, her expert witness does not support her allegations of harm and there is insufficient evidence that she or her property will be differently aggrieved than the general public.  Mr. Fistel’s allegations of harm regarding the floats washing up on shore are simply too speculative and generalized to the entire public.  
For all the above reasons, I find that Ms. Goodman’s showing does not demonstrate standing, state a claim upon which relief can be granted, or comply with the order for more definite statement.  See e.g. Matter of William Horne, Docket Nos. WET 2010-015, Recommended Final Decision (September 23, 2011), adopted by Final Decision (November 2, 2011); see also Matter of Lepore, Recommended Final Decision (September 2, 2004), adopted by Final Decision (December 3, 2004); Matter of Whoulev, Docket No. 99-087, Final Decision (May 16, 2000).  "[A]n allegation of abstract, conjectural or hypothetical injury is insufficient to show aggrievement."   Matter of Doe, Doe Family Trust, Docket No. 97-097, Final Decision (April 15, 1998).  I recommend that the MassDEP Commissioner issue a Final Decision allowing the motions to dismiss and dismissing the appeal for failure to show standing, to state a claim upon which relief can be granted, and to comply with the order for more definite statement.  
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________
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� Matter of Reichenbach, Docket No. 2011-012, Recommended Final Decision (October 28, 2011), adopted by Final Decision (November 2, 2011) (the appeal of an amended SOC is limited to changes to the SOC approved in the amended SOC).


� �HYPERLINK "http://www.mass.gov/dep/service/appeals.htm" \l "decisions"�http://www.mass.gov/dep/service/appeals.htm#decisions�
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